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Preface

This is the first annual report provided pursuant to the President’s Executive Order
on Ethics (Executive Order 13490 of January 21, 2010, “Ethics Commitments by Executive
Branch Personnel”).

This report provides information about the efforts of the U.S. Office of Government
Ethics to ensure that agency officials implemented the Ethics Pledge appropriately. The
report also provides information on the number of appointees who entered government
service during the calendar year, those appointees required to sign the Ethics Pledge, the
number and names of those who received waivers to any Ethics Pledge provisions, and
where appropriate, recusals or ethics agreements for those appointees who were registered
lobbyists within the two years prior to their appointment. The report covers the time period
January 20 through December 31, 2009

This report is publicly available. It has been posted on OGE’s website at
WWW.US0Ze.gov.

Respectfully submitted

s/

Robert I. Cusick

Director

U.S. Office of Government Ethics
Dated: 03/31/2010
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Executive Order Guidance

To effectively implement Executive Order 13490, OGE provided extensive,
interpretive guidance on the Ethics Pledge. Soon after the Order was signed, OGE met with
all Designated Agency Ethics Officials to provide preliminary guidance and began issuing
substantive written guidance which helped ethics officials apply the Ethics Pledge and the
lobbying gift ban rules appropriately. In total, OGE has issued ten guidance documents on
the Ethics Pledge—all of which were made available to ethics officials and the public on
OGE’s website as they were published. These documents are found at Appendix VIIL
Table 1, which follows, also identifies and provides a synopsis of the guidance issued.

In addition, OGE has continually provided oral advice and counseling to agency
ethics officials on the Ethics Pledge and will dedicate an entire track at its 17" National
Government Ethics Conference this May to Pledge-related issues. The conference will be
attended by over 600 ethics officials and representatives from state, local, and foreign
governments. The conference program will address the impact of the Ethics Pledge on
ethical culture as well as the technical aspects of implementation.

With most of the substantive guidance necessary to implement the Ethics Pledge
now in place, OGE will continue implementing other aspects of Executive Order 13490 in
2010 and beyond. To effectively implement the entire Executive Order, OGE will partner
with other agency stakeholders, including the Office of Personnel Management, the Director
of the Office of Management and Budget, the Attorney General, and the Counsel to the
President. The remaining provisions that OGE will implement include:

o extending the lobbying gift ban to all Executive Branch employees;
o evaluating for the President the need to extend the Ethics Pledge’s
post-government cooling-off period to all Executive Branch personnel

involved in the procurement process;

. reporting to the President the adequacy of current restrictions on
procurement lobbying and related disclosure requirements;

. reporting to the President on lobbying for Presidential pardons; and
o ensuring that hiring and employment decisions throughout the

Executive Branch are based on the candidate’s qualifications,
competence, and experience.



Table 1: OGE Guidance on the Ethics Pledge

D0-09-003 January 22, 2009 Executive Order; Ethics Pledge

Provided the Ethics Pledge form to be used for appointees, defined “appointee” and the commitments
to be made, and noted the requirements for ethics agreements and waivers

DO-09-005 February 10, 2009 Signing the Ethics Pledge
Provided guidance on when the Ethics Pledge is to be signed
DO-09-007 February 11, 2009 Lobbyist Gift Ban Guidance
Provided initial guidance concerning implementation and interpretation of the gift ban

DO-09-008 February 23, 2009 Authorizations Pursuant to Section 3 of E.O. 13490
“Ethics Commitments by Executive Branch Personnel”

Informed agencies that OMB had authorized Designated Agency Ethics Officials of each executive
agency to exercise section 3 waiver authority in consultation with the Counsel to the President and that
limitations had been placed on exercising that waiver authority

DO-09-010 March 16, 2009 Who Must Sign the Ethics Pledge?

Provided guidance about specific categories of officials to help DAEOs determine which officials are
subject to the Ethics Pledge

DO-09-011 March 26, 2009 Ethics Pledge: Revolving Door Ban—All Appointees
Entering Government

Provided guidance on how to implement paragraph 2 of the Ethics Pledge by explaining phrases that
comprise paragraph 2 and how paragraph 2 interacts with existing impartiality regulations

DO-09-014 April 28, 2009 Holdover Appointees and the Ethics Pledge

Required appointees temporarily holding over from the previous Administration to sign the Ethics
Pledge and provided for limited extensions in consultation with the Special Counsel to the President

DO-09-20 May 26, 2009 Ethics Pledge Issues: Speeches and Pledge Paragraph 2;
Intergovernmental Personnel Act Detailees

Addressed issues related to appointees giving official speeches at events sponsored by former employers
or clients and established that IPA detailees are not required to sign the Ethics Pledge

DO-10-003 February 18, 2010 Attendance of Staff Accompanying Official Speakers

Provided guidance on applying the gift rules and the lobbyist gift ban to attendance by particular
personnel whose presence is truly essential to the performance of the speaker's official duties at a specific event

DO-10-004 February 22,2010 Post-Employment Under the Ethics Pledge, FAQs

Provides answers to frequently asked questions about the post-employment restrictions found in both
paragraphs 4 and 5 of the Ethics Pledge




Ethics Pledge Compliance

Executive Branch agencies and the White House reported that of the 2,863 full-time,
non-career appointees who were required to sign the Ethics Pledge during the period January
20 through December 31, 2009, and who were serving at the end of 2009, 100 percent had
done so. Agencies reported that nine appointees who did not sign the Ethics Pledge left
Federal service in 2009. This small group included persons appointed by President Bush
and one person appointed by President Obama who left Government after serving briefly.

In addition, agencies and the White House reported that, as of December 31, 2009,
there were 24 full-time, non-career appointees who had been registered lobbyists during the
two years prior to their appointment. Only 3 of these appointees, Deputy Secretary of
Defense William Lynn, Jocelyn Frye, Director of Policy and Projects in the Office of the
First Lady, and Cecilia Munoz, White House Director of Intergovernmental Affairs,
required waivers of the Executive Order to be appointed to their positions. All three
received waivers from paragraph 2 and paragraph 3 of the Ethics Pledge. The other 21 did
not need waivers to be appointed to their positions because they had not lobbied the agency
to which they were appointed within the two years prior to appointment.

Executive Branch agencies and the White House also reported that 14 of the 24
appointees who had been registered lobbyists in the two years prior to appointment had
entered into written ethics agreements or written recusals. The ethics agreements served to
remind these appointees about the restrictions related to their prior lobbying activities and
are found in Appendix VI. Six appointees were not required to have written ethics
agreements because agency ethics officials determined the appointees’ official duties were
sufficiently unrelated to their prior lobbying activities, and one appointee left Government
service after only a few weeks. Mr. Lynn, Ms. Frye and Ms. Mufioz were not required to
have ethics agreements addressing lobbying activities because of the scope of the waivers
issued to them.

Finally, ten agencies and the White House had granted a total of 22 so-called
“reverse revolving door” waivers as of December 31, 2009. These waivers allow appointees
to participate in matters in which their former employers or clients had an interest. In all
cases, agencies and the White House deemed these waivers essential to the appointees’
ability to carry out their duties. Copies of all waivers issued to Executive Branch agency
appointees are posted on OGE’s website, www.usoge.gov when a waiver is issued. Waivers
issued by the White House are posted on the White House website, www.whitehouse.gov
and are also posted when a waiver is issued. All waivers are found in Appendix IV and
Appendix V to this report.

Employees Subject to the Ethics Pledge

Of the 130 reporting agencies, 90 agencies and the White House had employed
full-time, non-career appointees' subject to the Ethics Pledge during the period of January

' Definitions of non-career appointees are as follows: PAS—Presidentially appointed, Senate confirmed;
PA—Presidentially appointed; non-career SES—political appointees at the senior executive level; Schedule
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20 through December 31, 2009. Table 2 below provides additional details regarding the
categories of full-time, non-career appointees subject to the Ethics Pledge.

Table 2: Full-Time, Non-Career Appointees Employed
(‘as of December 31, 2009)

PAS PA Non-career Schedule Other Total
SES C
688 34 606 1,424 151 2,903

White House (includes White House Office, Office of Policy
Development, Office of the Vice President, National Security Council,
National Economic Council) 487

3,390

Full Compliance for Ethics Pledge Signatures

Section 1 of Executive Order 13490 requires that every appointee in every executive
agency appointed on or after January 20, 2009 sign the Ethics Pledge.” The Order defines
"appointee" as follows:

‘Appointee’ shall include every full-time, non-career Presidential or
Vice-Presidential appointee, non-career appointee in the Senior Executive
Service (or other SES-type system), and appointee to a position that has been
excepted from the competitive service by reason of being of a confidential or
policymaking character (Schedule C and other positions excepted under
comparable criteria) in an executive agency. It does not include any person
appointed as a member of the Senior Foreign Service or solely as a
uniformed service commissioned officer.

Table 3 shows that agencies and the White House reported that 3,390 full-time,
non-career appointees were employed during the period of January 20, 2009 through
December 31, 2009. Of the 3,390 appointees, 2,863, or approximately 84 percent, were
required to sign the Ethics Pledge. The largest number of appointees required to sign the
Ethics Pledge is Schedule C appointees.

C—noncompetitive appointments to excepted service positions graded GS-15 and below; other—all other
categories of non-career position appointments.

? See OGE DAEOgrams D0-09-003 and DO-09-010 located on the OGE website and Appendix VII for
detailed guidance regarding the appointees subject to the Ethics Pledge.
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Table 3: Ethics Pledge Signatures
(by Appointee Type)

Not
Appointee Type Required Required Total

PAS 398 290 688
PA 27 7 34
Non-career SES 584 22 606
Schedule C 1,324 100 1,424
White House 439 48 487
Other 91 60 151

For every full-time, non-career appointee who did not sign the Ethics Pledge,
agencies and the White House were asked to provide the reason(s) why the Ethics Pledge
was not signed. The reasons given are provided in Table 4.

Table 4: Appointees Excluded from the Ethics Pledge

Reason why Ethics Pledges were not Required to be Signed Number Applicable

Appointees
Appointed prior to January 20, 2009 and not otherwise 432
required to sign the Ethics Pledge
Occupy an exempt non-policymaking position (Schedule C 95
or other comparable authority)
TOTAL 527

OGE, in consultation with the White House Counsel’s Office, determined in its
implementing guidance that certain categories of individuals were not required to sign the
Ethics Pledge. The bulk of appointees, 432 of them, as shown in Table 4, primarily fell into
one of the following categories:

e Presidential appointees to positions with a fixed term of office if they are
full-time and were appointed before January 20, 2009;

e Presidential Inspector General appointees who were appointed before
January 20, 2009;

e term appointees whose terms have expired but who are permitted by statute
to hold over for some period of time, provided the appointment preceded
January 20, 2009.

The 95 appointees serving in exempt, non-policymaking positions include schedulers,
office assistants, drivers, and similar positions. For those serving in Executive Branch



agencies, these exemptions are established based on agency recommendations and OGE
approval pursuant to 5 C.F.R. § 2634.203.

In addition, agencies reported that there were a few, limited extensions of the
deadline for holdovers, who were appointed in the prior Administration, to sign the Ethics
Pledge. In order to request such an extension, the Designated Agency Ethics Official had
to submit a written request to the Special Counsel to the President for Ethics and
Government Reform explaining why the requesting holdover met the required criteria. The
Special Counsel granted extensions in situations where a holdover declined to sign and the
head of the agency determined that his or her continued service was mission critical and
essential for continuity.

Former Lobbyists Serving in the Administration

Executive Branch agencies and the White House reported that, as of December 31,
2009, 24 full-time, non-career appointees subject to the Ethics Pledge had been registered
lobbyists during the two years prior to their appointment. The 24 appointees are listed in
Table 5 below. Of these 24 appointees, Deputy Secretary of Defense William Lynn, Jocelyn
Frye, and Cecilia Mufioz are the only former lobbyists who have received a waiver of
paragraph 3 of the Pledge.

Pursuant to section 4(a) of the Executive Order, 14 of the 24 appointees have written
ethics agreements or recusals that specifically address compliance with Ethics Pledge
paragraph 3 because their prior lobbying activities involved subjects that potentially could
arise in connection with their Executive Branch positions. Pledge-related ethics agreements
or recusals are found in Appendix VI. Ten of these 24 appointees do not have written ethics
agreements or recusals addressing Pledge paragraph 3. Six appointees were not required to
have written ethics agreements for paragraph 3 because agency ethics officials determined
the appointees' official duties were sufficiently unrelated to their prior lobbying activities.”
Three appointees, Mr. Lynn, Ms. Frye and Ms. Muioz, were not required to have ethics
agreements addressing paragraph 3 because of the scope of their waivers.* One appointee,
Mark Childress, took a position at the Department of Health and Human Services very early
in the Administration and left Government service before an ethics agreement was in place.

* One of these appointees, Secretary of Agriculture Tom Vilsack, has a written ethics agreement addressing
non-Pledge issues, as do nearly all Senate-confirmed appointees in the Executive Branch, but the agreement
does not cover paragraph 3 of the Ethics Pledge because his lobbying did not involve the Department of
Agriculture or issues within his responsibilities as Secretary.

*As a Senate-confirmed appointee, Mr. Lynn has a written ethics agreement addressing other, non-Pledge
issues.
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Table 5: Former Lobbyists and Ethics Agreement Requirements

Appointee Name

(as of December 31, 2009)

Ethics Agreement

Addressing Pledge

Paragraph 3

Anne Brewer Executive Assistant to Director, Office of  Yes
Public Liaison (White House)
Max Cleland American Battle Monuments Commission  Yes
Mark Childress” Department of Health and Human Services No
Martha Coven Special Assistant to the President for Yes
Mobility and Opportunity Policy (White
House)
William Corr Department of Health and Human Services  Yes
Sally Ericcson Office of Management and Budget Yes
Jocelyn Frye Director of Policy and Projects, Office of ~ Not required (waiver
the First Lady (White House) granted)
Patrick Gaspard Director, Office of Political Affairs Yes
(White House)
Bradley Gillen Federal Communications Commission Yes
Mark Gitenstein Department of State Not required
Brandon Hurlbut*** Deputy Director, Office of Cabinet Affairs  Yes
(White House)
James Kohlenberger Office of Science and Technology Policy Yes
William Lynn Department of Defense Not required

(waiver granted)

David Medina***

Deputy Chief of Staff, Office of the First
Lady (White House)

Yes

Amanda Fuchs Department of Justice Not required
Miller
Elisa Montoya Office of Personnel Management Not required
Cecilia Muiioz Director of Intergovernmental Affairs Not required (waiver
(White House) granted)
Mark Patterson Department of the Treasury Yes
Desiree Pipkins Research Associate, White House Counsel ~ Yes
(White House)
Mara Rudman*** Executive Secretary, National Security Yes
Council
Todd Stern Department of State Not required
Karl Thompson Department of Justice Not required
Rich Verma Department of State Yes
Tom Vilsack Department of Agriculture Not required

" Mr. Childress left the Department of Health and Human Services in April 2009.
™ Ms. Miller left the Department of Justice in December 2009.
** Mr. Hurlbut, Mr. Medina, and Ms. Rudman have moved to other positions within the Administration.
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Process for Evaluating Prior Lobbying

The starting point for determining whether someone is a “registered lobbyist” for
purposes of Ethics Pledge paragraph 3 is if, at any time during the two-year period before
appointment, he or she has been listed as a lobbyist in either an initial LDA registration or a
subsequent quarterly report (line 10 of Form LD-1 or line 18 of Form LD-2). Agency ethics
officials and the White House Counsel’s Office, however, have found it necessary in some
instances to go beyond the House and Senate LDA databases to determine whether a person
falls within the scope of Ethics Pledge paragraph 3. The databases may be insufficient on
their own for a variety of reasons: individuals may fail to de-register as soon as they no
longer meet LDA thresholds; LDA filings can be overly inclusive with employers
registering persons who were expected to engage in lobbying activities but who
subsequently did not do so; and finally, LDA filings are made quarterly and do not indicate
the actual dates of lobbying activity. In the case of at least one appointee, a former
employer confirmed that the date of the individual’s last lobbying activity, while within the
quarter covered by an LDA filing, occurred more than two years prior to appointment and
was therefore outside the coverage of Ethics Pledge paragraph 3.

Few Lobbyving or Reverse Revolving Door Waivers Granted

Waivers to provisions of the Ethics Pledge may be granted by the Director of the
Office of Management and Budget (authority subsequently delegated to Designated Agency
Ethics Officials), in consultation with the Counsel to the President, when it is determined
that “the literal application of the restriction is inconsistent with the purposes of the
restriction or that it is in the public interest to grant the waiver.”” The Executive Order
explains that the public interest may include, but is not limited to, exigent circumstances
relating to national security or to the economy.

All waivers are made publicly available on either the OGE website or the White
House website when issued. Specifically, the OGE website contains the names of
appointees serving Executive Branch agencies who have received waivers to the Ethics
Pledge. OGE’s website provides a hyperlink to the White House website, which posts
waivers that have been issued by the White House. Both lists are updated as waivers are
issued.

Waivers Allowing Former Lobbyists to be Appointed

Deputy Secretary of Defense William Lynn received a waiver allowing his
appointment to an agency he lobbied within two years of appointment. Additionally,
Ms. Frye, Director of Policy and Projects for the Office of the First Lady and Ms. Muiioz,
White House Director of Intergovernmental Affairs, received waivers of paragraph 3 of the
Ethics Pledge.

> Section 3 of Executive Order 13490 provides a waiver mechanism for restrictions contained in the Ethics
Pledge and the standards that must be met for a waiver to be granted.

10



Waivers Allowing Appointees to Participate in Matters of Interest to Former Employers or
Clients

Executive Branch agency and White House respondents reported that 22 appointees
had been granted waivers from the requirements of Ethics Pledge paragraph 2 as of
December 31, 2009. Generally, paragraph 2 of the Ethics Pledge restricts an appointee’s
participation in matters in which the appointee’s former employers or clients have an
interest. Agencies and the White House reported that all waivers they issued were essential
to the appointee’s ability to carry out his or her duties. Individuals who have received Ethics
Pledge waivers and the executive agencies that issued the waivers are identified in Table 6
below. Appendix V contains the text of the waivers to paragraph 2 of the Ethics Pledge

issued as of December 31, 2009.

Table 6: Appointees who Received Waivers Allowing Participation in

Matters of Interest to Former Emplovers or Clients and the Issuing Agency

Appointee Name
Herbert Allison
Charles Bolden
John Brennan

Lanny Breuer
Ash Carter
Jocelyn Frye

Eric Holder
Valerie Jarrett
Jonathan Kravis
Carmen Lomellin
William Lynn
Joseph Main
Cecilia Muiioz
David Ogden*
Stephen Rapp
Philip Reitinger
Margot Rogers
Rajiv Shah
James Shelton
Naomi Walker
Chris Weideman
Aaron Williams

(as of December 31, 2009)

Agency
Department of the Treasury
National Aeronautics and Space Administration
Assistant to the President for Homeland Security and
Counterterrorism (White House)
Department of Justice
Department of Defense
Director of Policy and Projects, Office of the First Lady (White
House)
Department of Justice
Senior Advisor to the President (White House)
Associate Counsel, White House Counsel’s Office (White House)
Department of State
Department of Defense
Department of Labor
Director of Intergovernmental Affairs (White House)
Department of Justice
Department of State
Department of Homeland Security
Department of Education
Department of Agriculture
Department of Education
Department of Labor
Associate Counsel, White House Counsel’s Office (White House)
Peace Corps

* Mr. Ogden left the Administration in February, 2010
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Appendix I

Executive Order 13490
THE WHITE HOUSE
Office of the Press Secretary
For Immediate Release January 21, 2009

EXECUTIVE ORDER

By the authority vested in me as President by the Constitution and the laws of the United States
of America, including section 301 of title 3, United States Code, and sections 3301 and 7301 of
title 5, United States Code, it is hereby ordered as follows:

Section 1. Ethics Pledge. Every appointee in every executive agency appoinied on or after

January 20, 2009, shall sign, and upon signing shall be contractually committed to, the following
pledge upon becoming an appointee:

"As a condition, and in consideration, of my employment in the United States Government in a
position invested with the public trust, I commit myself to the following obligations, which 1
understand are binding on me and are enforceable under law:

"1. Lobbyist Gift Ban. 1 will not accept gifts from registered lobbyists or lobbying organizations
for the duration of my service as an appointee.

"2. Revolving Door Ban - All Appointees Entering Government. 1 will not for a period of

2 years from the date of my appointment participate in any particular matter involving specific
parties that is directly and substantially related to my former employer or former clients,
including regulations and contracts.

"3. Revolving Door Ban -- Lobbyists Entering Governmeni. It T was a registered lobbyist within
the 2 years before the date of my appeintiment, in addition to abiding by the limitations of
paragraph 2, T will not for a period of 2 years after the date of my appointment:

(a) participate in any particular matter on which I lobbied within the 2 years before the date of
my appointment;

(b) participate in the specific issue area in which that particular matter falls; or

(c) seek or accept employment with any executive agency that I lobbied within the 2 years before
the date of my appointment.

"4. Revolving Door Ban - Appointees Leaving Government. 1f, upon my departure from the
Government, 1 arn covered by the post-employment restrictions on communicating with
employees of my former executive agency set forth in section 207(c) of title 18, United States
Code, I agree that I will abide by those restrictions for a period of 2 years following the end of

my appointment.



"5. Revolving Door Ban -- Appointees Leaving Government to Lobby. In addition to abiding by
the limitations of paragraph 4, I also agree, upon leaving Government service, not to lobby any
covered Executive Branch official or non-career Senior Executive Service appointee for the
remainder of the Administration.

"6. Emplovment Qualification Commitment. | agree that any hiring or other employment
decisions I make will be based on the candidate's qualifications, competence, and experience.
"“7. Assent to Enforcement. 1acknowledge that the Executive Order entitled 'Ethics
Commitments by Executive Branch Personnel,’ issued by the President on January 21, 2009,
which I have read before signing this document, defines certain of the terms applicable to the
foregoing obligations and sets forth the methods for enforcing them. I expressly accept the
provisions of that Executive Order as a part of this agreement and as binding on me. |
understand that the terms of this pledge are in addition to any statutory or other legal restrictions

applicable to me by virtue of Federal Government service."

Sec. 2. Definitions. As used herein and in the pledge set forth in section 1 of this order:

(a) "Executive agency” shall include each "executive agency" as defined by section 105 of

title 5, United States Code, and shall include the Executive Office of the President; provided,
however, that for purposes of this order "executive agency" shall include the United States Postal
Service and Postal Regulatory Commission, but shall exclude the Government Accountability
Office.

(b) "Appointee” shall include every full-time, non-career Presidential or Vice-Presidential
appointee, non-career appointee in the Senior Executive Service (or other SES-type system), and
appointee to a position that has been excepted from the competitive service by reason of being of
a confidential or policymaking character (Schedule C and other positions excepted under
comparable criteria) in an executive agency. It does not include any person appointed as a
member of the Senior Foreign Service or solely as a uniformed service commissioned officer.
(c) "Gift"

(1) shall have the definition set forth in section 2635.203(b) of titic 5, Code of Federal
Regulations;

(2) shall include gifts that are solicited or accepted indirectly as defined at section 2635.203(f)
of title 5, Code of Federal Regulations; and

(3) shall exclude those items excluded by sections 2635.204(b), (c), (e)(1) & (3} and (j)(1}

of title 5, Code of Federal Regulations.

(d) "Covered executive branch official” and "lobbyist" shall have the definitions set forth in
section 1602 of title 2, United States Code.



(e) "Registered lobbyist or lobbying organization” shall mean a lobbyist or an organization filing
a registration pursuant to section 1603(a) of title 2, United States Code, and in the case of an
organization filing such a registration, "registered lobbyist" shall include each of the lobbyists
identified thercin.

(f) "Lobby" and "lobbied" shall mean to act or have acted as a registered lobbyist.

(g) "Particular matter" shall have the same meaning as set forth in section 207 of title 18,

United States Code, and section 2635.402(b)(3) of title 5, Code of Federal Regulations.

(h) "Particular matter involving specific parties” shall have the same meaning as set forth in
section 2641.201(h) of title 5, Code of Federal Regulations, except that it shall also include any
meeting or other communication relating to the performance of one's official duties with a former
employer or former client, unless the communication applies to a particular matter of general
applicability and participation in the meeting or other event is open to all interested parties.

(i) "Former employer" is any person for whom the appointee has within the 2 years prior to the
date of his or her appointment served as an employee, officer, director, trustee, or general
partner, except that "former employer” does not include any executive agency or other entity of
the Federal Government, State or local government, the District of Columbia, Native American
tribe, or any United States territory or possession.

(j) "Former client” is any person for whom the appointee served personally as agent, attorney, or
consultant within the 2 years prior to the date of his or her appointiment, but excluding instances
where the service provided was limited to a speech or similar appearance. It does not include
clients of the appointee's former employer to whom the appointee did not personally provide
services.

(k) "Directly and substantially related to my former employer or former clients" shall mean
matters in which the appointee's former employer or a former client is a party or represents a
party.

(1) "Participate" means to participate personally and substantially.

(m) "Post-employment restrictions” shall include the provisions and exceptions in section 207(c)
of title 18, United States Code, and the implementing regulations.

(n) "Government official" means any employee of the executive branch.

(0) "Administration" means all terms of office of the incumbent President serving at the time of
the appointment of an appointee covered by this order. ‘

(p) "Pledge" means the ethics pledge set forth in section ] of this order.

(q) All references to provisions of law and regulations shali refer to such provisions as in effect
on January 20, 2009.



Sec. 3. Waiver. (a) The Director of the Office of Management and Budget, or his or her
designee, in consultation with the Counsel to the President or his or her designee, may grant to
any current or former appointee a written waiver of any restrictions contained in the pledge
signed by such appointee if, and to the extent that, the Director of the Office of Management and
Budget, or his or her designee, certifies in writing (i) that the literal application of the restriction
is inconsistent with the purposes of the restriction, or (ii) that it is in the public interest to grant
the waiver. A waiver shall take cffect when the certification is signed by the Director of the
Office of Management and Budget or his or her designee.

(b) The public interest shall include, but not be limited to, exigent circumstances relating to
national security or to the economy. De minimis contact with an executive agency shall be cause
for a waiver of the restrictions contained in paragraph 3 of the pledge.

Sec. 4. Administration. (a) The head of every executive agency shall, in consultation with the

Director of the Office of Government Ethics, establish such rules or procedures (conforming as
nearly as practicable to the agency's general ethics rules and procedures, including those relating
to designated agency cthics officers) as are necessary or appropriate to ensure that every
appointee in the agency signs the pledge upon assuming the appointed office or otherwise
becoming an appointee; to ensure that compliance with paragraph 3 of the pledge i1s addressed in
a written ethics agreement with each appointee to whom 1t applies, which agreement shall also be
approved by the Counsel to the President or his or her designee prior to the appointee
commencing work; to ensure that spousal employment issues and other conflicts not expressly
addressed by the pledge are addressed in ethics agreements with appointees or, where no such
agreements are required, through ethics counseling; and generally to ensure compliance with this
order within the agency.

(b) With respect to the Executive Office of the President, the duties set forth in section 4(a) shall
be the responsibility of the Counsel to the President or his or her designee.

(c) The Director of the Office of Government Ethics shall:

(1) ensure that the pledge and a copy of this order are made available for use by agencies in
fulfilling their duties under section 4(a) above;

(2) in consultation with the Attorney General or the Counsel to the President or their designees,
when appropriate, assist designated agency ethics officers in providing advice to current or
former appointees regarding the application of the pledge; and

(3) in consultation with the Attorney General and the Counsel to the President or their
designees, adopt such rules or procedures as are necessary or appropriate:

(i) to carry out the foregoing responsibilities;



(i) to apply the lobbyist gift ban set forth in paragraph 1 of the pledge to all executive branch
employees;

(iii) to authorize limited exceptions to the lobbyist gift ban for circumstances that do not
implicate the purposes of the ban;

(iv) to make clear that no person shall have violated the lobbyist gift ban if the person properly
disposes of a gift as provided by section 2635.205 of title 5, Code of Federal Regulations;

(v) to ensure that existing rules and procedures for Government employees engaged in
negotiations for future employment with private businesses that are affected by their official
actions do not affect the integrity of the Government's programs and operations;

(vi) to ensure, in consultation with the Director of the Office of Personnel Management, that the
requirement set forth in paragraph 6 of the pledge is honored by every employee of the executive
branch;

(4) in consultation with the Director ot the Office of Management and Budget, report to the
President on whether full compliance is being achieved with existing laws and regulations
governing executive branch procurement lobbying disclosure and on steps the executive branch
can take to expand to the fullest extent practicable disciosure of such executive branch
procurement lobbying and of lobbying for presidential pardons, and to include in the report both
immediate action the executive branch can take and, if necessary, recommendations for
legislation; and

(5) provide an annual public report on the administration of the pledge and this order.

(d) The Director of the Office of Government Ethics shall, in consultation with the Attorney
General, the Counsel to the President, and the Director of the Office of Personnel Management,
or their designees, report to the President on steps the executive branch can take to expand to the
fullest extent practicable the revolving door ban set forth in paragraph 5 of the pledge to all
executive branch employees who are involved in the procurement process such that they may not
for 2 years after leaving Government service lobby any Government official regarding a
Government contract that was under their official responsibility in the last 2 years of their
Government service; and to include in the report both immediate action the executive branch can
take and, if necessary, recommendations for legislation.

(e) All pledges signed by appointees, and all waiver certifications with respect thereto, shall be
filed with the head of the appointee's agency for permanent retention in the appointee’s otficial

personnel folder or equivalent folder.

Sec. 5. Enforcement. (a) The contractual, fiduciary, and ethical commitments in the pledge

provided for herein are solely enforceable by the United States pursuant to this section by any



legally available means, including debarment proceedings within any affected executive agency
or judicial civil proceedings for declaratory, injunctive, or monetary relief.

(b) Any former appointee who is determined, after notice and hearing, by the duly designated
authority within any agency, to have violated his or her pledge may be barred from lobbying any
officer or employee of that agency for up to 5 years in addition to the time period covered by the
pledge. The head of every executive agency shall, in consultation with the Director of the Office
of Government Ethics, establish procedures to implement this subsection, which procedures shall
include (but not be limited to) providing for fact-finding and mvestigation of possible violations
of this order and for referrals to the Attorney General for his or her consideration pursuant to
subsection (c).

(c) The Attorney General or his or her designee is authorized:

(1) upon receiving information regarding the possible breach of any commitment in a signed
pledge, to request any appropriate Federal investigative authority to conduct such investigations
as may be appropriate; and

(2) upon determining that there is a reasonable basis to belicve that a breach of a commitment
has occurred or will occur or continue, if not enjoined, to commence a civil action against the
former employee in any United States District Court with jurisdiction to consider the matter.

(d) In any such civil action, the Attorney General or his or her designee is authorized to request
any and all relief authorized by law, including but not limited to:

(1) such temporary restraining orders and preliminary and permanent injunctions as may be
appropriate to restrain future, recurring, or continuing conduct by the former employee in breach
of the commitments in the pledge he or she signed; and
(2) establishment of a constructive trust for the benefit of the United States, requiring an
accounting and payment to the United States Treasury of all money and other things of value
received by, or payable to, the former employec arising out of any breach or attempted breach of

the pledge signed by the former cmployee.

Sec. 6. General Provisions. (a) No prior Executive Orders are repealed by this order. To the

extent that this order is inconsistent with any provision of any prior Executive Order, this order
shall control.

{b) If any provision of this order or the application of such provision is held to be invalid, the
remainder of this order and other dissimilar applications of such provision shall not be affected.
{c) Nothing in this order shall be construed to impair or otherwise affect:

(1) authority granted by law to a department, agency, or the head thereof; or

(2) funetions of the Director of the Office of Management and Budget relating to budget,
administrative, or legislative proposals.



{d) This order shall be implemented consistent with applicable law and subject to the availability
of appropriations.

{e) This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.

(f) The definitions set forth in this order are solely applicable to the terms of this order, and are

not otherwise intended to impair or affect existing law.

BARACK OBAMA
THE WHITE HOUSE,
January 21, 2009.
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Appendix II
Assessment Methodology and Administrative Processes

Assessment Methodology

OGE administered an assessment questionnaire twice. In August 2009, OGE
administered an initial assessment to better understand the implementation process within the
agencies and to gather mid-year compliance data. In January 2010, OGE administered an
assessment to capture end-of-year compliance data. The statistical information in this report
is based on the year-end data.

The questionnaire was emailed to Designated Agency Ethics Officials in every
executive branch agency. In the absence of the DAEOQ, the questionnaire was provided to an
Alternate DAEO or other designated official. OGE received responses from all 130 agencies
required to be assessed. Based on responses on each assessment, OGE conducted follow-up
discussions with agencies to gather additional information and to correct any discrepancies in
submissions. OGE excluded from this report employees it determined were miscategorized as
full-time, non-career appointees. In the interest of completeness, the White House
voluntarily provided information about White House appointees.

Administrative Processes

As part of the initial assessment, OGE requested information about agency processes
for administering the Ethics Pledge and documenting Ethics Pledge waiver certifications.
Agencies which had appointees who were subject to the Pledge reported that they had at least
one system that allows the DAEO to access information sufficient to establish at least one of
the following:

e The number of signed Ethics Pledges (85 agencies)

e The number of signed ethics agreements (83 agencies)

+ The number of signed Ethics Pledge waiver certifications (79 agencies)

e The content of signed ethics agreements (83 agencies)

s A list of the appointees to whom the Ethics Pledge applies (86 agencies).

The agencies that reported not having a system also did not have pertinent appointees at the
time of the initial assessment. However, they indicated that they planned to have a system in

place as necessary.

Other information reported in the initial assessment about the ethics pledge
administrative process was as follows:



Eighty-eight agencies reported that the DAEO is responsible for monitoring
signed ethics agreements of full-time, non-career appointees. At other agencies,
responsible parties include the Human Resources Office or Chief Human Capital
Officer and screeners within the appointees’ program office.

Eighty-one agencies have a process to ensure that Ethics Pledges signed by
appointees are filed for permanent retention in the appointees’ official personnel
(OPF) or equivalent folder.

Seventy-six agencies have a process to ensure that all Ethics Pledge waiver
certifications are filed for permanent retention in the appointees’ OPF or
equivalent folder.
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Appendix 11
Assessment Questionnaire

Compliance Assessment: The Ethics Pledge
(Executive Order 13490)

You are reguired to complete this assessment as the representative of your agency’s ethics program. Each
agency must provide a prompt and accurate response.

Purpose
The purpose of this assessment is to provide the U.S. Office of Government Ethics (OGE) with information about
administration of the Ethics Pledge required by Executive Order 13490, “Ethics Commitments by Executive Branch

Personnel” (January 21, 2009). The information will be used by OGE to prepare the annual report on
administration of the Ethics Pledge as required by Executive Order 13490, sec. 4(c)(5).

The Executive Order requires every covered appointee to sign the Ethics Pledge upon assuming office. See
Executive Order 13490, sec. 1. In addition, every covered appointee who was a registered lobbyist during the 2
vears prior to appointment must have a written ethics agreement addressing the restrictions on incoming lobbyists
under paragraph 3 of the Ethics Pledge. See Executive Order 13490, sec. 4(a).

This assessment focuses on compliance with the following as of December 31, 2009:

the requirement for full-time non-career appointees to sign the Ethics Pledge,
the requirement to have a written ethics agreement covering any commitments under paragraph 3 of the
Ethics Pledge (concerning lobbyists entering government), and

¢ the issuance of any waivers of Ethics Pledge requirements under section 3 of Executive Qrder 13490.

This assessment does not request the name or title of any appointee.
Deadline
The deadline for completing the assessment is Jénuary 11, 2010.

Taking the Assessment

This assessment consists of up to nine items for responses. (Based on your responses, the assessment may skip
items not applicable to your agency.} For your convenience, a Word version of the entire assessment may be viewed
and printed by clicking on the following link: Word version of entire Ethics Pledge compliance assessment.
Throughout the assessment you will be offered an opportunity to provide comments.

After reviewing your submission OGE may contact you for additional information.

IMPORTANT: If you want a copy of your responses, you must print each individual page prior to submitting the
assessment to OGE. Once you submit the assessment to OGE, you will not be able to re-enter it.

If you want to save the assessment and complete it later, click the "Save and Continue Assessment Later" link on the
top right of the screen. You will be asked to provide an email address. A link will be sent to your email, which you
may use to return to and complete the assessment.

Please keep in mind that you are required to submit your response elecironically.

Submitting the Assessment




When you have completed the assessment, click the "Submit your Assessment” button to send your assessment to

OGE.

Help

If you need help with the assessment, please contact Karen Righby, Lead Management Analyst, by phone at (202)

482-9212 or at ethicsofficialsurvev@oge. gov.

NOTES: Complete this assessment only if you are an employee of the Federal Government. This assessment is
being administered through a proprietary online survey tool. Similar online survey tools are available. Use of this
tool does not constitute an endorsement by OGE.

1. Agency {Drop-down box)

2. Did your agency employ any full-time non-career appointees (e.g., Presidentially Appointed, Senate Confirmed

(PAS), Presidentially Appointed (PA), non-career Senior Executive Service (SES), etc.) from Januvary 20

through December 31, 20097
0 Yes
O No

Note: For guidance on what constitutes a full-time non-career appointee for purposes of the Ethics Pledge

see OGE DAEQgram DO-09-010 available at www.usope.gov under the “Ethics Guidance” section.

Please tvpe comments in the box below.

{Those responding “yves” move on to question 3.)

{Those responding “ro” are thanked, and no additional guestions ave asked.)

3. For each category of appointee provide the number of full-time non-career appointees employed from January
20 through December 31, 2009, and indicate the number who did and did not sign the Ethics Pledge. (Note:
Please include all appointees who did not sign, regardless of whether or not they were required to sign.

Additional explanatory information is requested in the next question.) The total number of appointees that

signed the Ethics Pledge plus the total number that did not sign the Ethics Pledge should equal the total number

employed January 20 through December 31, 2009,

Number of Full-Time Non-Career
Appointees

Type of Full-Time Non-Career Appointees

by Category
Non-
PAS PA career | Schedule | Other | Total
SES | C

Employed 01/20 - 12/31/2009

Signed the Ethics Pledge

Did not sign the Ethics Pledge

If for any field above you are unable to provide a complete response, please explain in the box below. You

may also add additional comments.

i

4. For full-time non-career appointees who did not sign the Ethics Pledge find the appropriate category(ies) of
reasons and indicate the number of appointees who fit into that category.




Number and Type of Full-Time Non-Career Appointees
Who Did Not Sign the Ethics Pledge

Non-
. L. career
Rationale for Not Signing the PAS PA SES Schedule C | Other Total
Ethics Pledge

a. Appointed prior to 01/20/09 and
not otherwise required to sign the
Ethics Pledge

b. Occupy an exempt non-
policymaking position (Schedule C
or other comparable authority)

c. Other (explain below)

If other, explain here. You may also use the box below to provide a complete response or to add additional
conunents.

l

5. How many appointees subject to the Ethics Pledge were registered lobbyists during the 2 years prior to their
appoiniment?

Please type comments in the box below.

i

(Those responding “0” will skip to question 8.)

6. How many of the appointees identified in the previous question as registered lobbyists during the 2 years prior
to their appointment have an ethics agreement addressing their obligations under paragraph 3 of the Ethics
Pledge?

Please type comments in the box below.

|

7. For any appointee identified in question 5 who does not have an ethics agreement, please provide an
explanation.

Please type comuments in the box below.

i

8. Section 3 of Executive Order 13490 provides a waiver mechanism for the restrictions contained in the Ethics
Pledge. Indicate below how many waivers have been granted by your agency.

Number of Ethics Pledge Waivers Granted
By Pledge Paragraph
Paragraphs 2 & Other
3 (explain below)

Paragraph 2 Only Paragraph 3 Only

If other, please explain here. Other comments may also be provided in the box below.




9.  Would you like OGE to provide additional training to your agency concerning administration of the Ethics
Pledge?
0 Yes
I No
L3 Other (don’t know, not sure, etc. OGE will follow up by telephone.)

Please type comments in the box below.

Please provide a point of contact to answer OGE questions regarding this assessment.

First Name:

Last Name:

Title/Position:

Email Address:

Phone Number:
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Walver

After comsultation with Counsel to the President, I hereBy waive the requirements of
Paragraphs 2 and 3 of the Ethics Pledge of Mr. William Lynn. I have determined that it is-
in the public interest to grant the waiver given Mr. Lymn's qualifications for his
pogition and the current national mecurity situation. I understand that Mr. Lynn will
otherwise comply with the remainder of the.mledge and with all preexisting government

A ¢



Waiver Pursuant to Section 3 of Executive Order 13490

After consultation with the Counsel to the President, I hereby waive the requirements of
paragraph 2 and 3 of the Ethics Pledge of Ms. Jocelyn Frye. I have determined that it is in the
public interest to grant the waiver because Ms. Frye’s expertise in the areas in which she acted as
a registered lobbyist is essential to her service to the Office of the First Lady. T understand that
Ms. Frye will otherwise comply with the remainder of the pledge and with all preexisting
government ethics rules.

/s/Norman L. Eisen

Dated: February 20, 2009 Special Counsel to the President and
Designated Agency Ethics Official



Waiver Pursuant to Section 3 of Executive Order 13490

After consultation with the Counsel to the President, I hereby waive the requirements of
paragraph 2 and 3 of the Ethics Pledge of Ms. Cecilia Munoz. I have determined that it is in the
public interest to grant the waiver because Ms. Munoz’s knowledge and expertise are vital to the
functioning of the Office of Intergovernmental Affairs. 1 understand that Ms. Munoz will
otherwise comply with the remainder of the pledge and with all preexisting government ethics
rules.

/sfNorman L. Eisen

Dated: February 20, 2009 Special Counsel to the President and
Designated Agency Ethics Official
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DEPARTMENT OF THE TREASURY
WAS §Ec—:‘ro~, D.C. 20220

= P16 2008

MEMORANDUM FOR HERBERT M. ALLISON

¢
FROM: Bernard J. Knight, Jr.
Assistant General Counsel¥General Law, Ethics & Regulation)
and Designated Agency Ethics Official

SUBJECT: Your Participation in Matters Involving Government-Sponsored
Enterprises

After consultation with the Counsel to the President, I hereby waive certain requirements of
paragraph 2 of the Ethics Pledge of Mr. Herbert M. Allison with respect to his former
relationship with Federal National Mortgage Association (Fannie Mae).

Mr. Allison is not in a position to personally benefit from his Fannie Mae relationship. Inote
that Mr. Allison has no pecuniary interest in Fannie Mae other than a life insurance policy under
which Fannie Mae will pay premiums for four more years pursuant to a standard Fannie Mae
agreement. Mr. Allison was not otherwise compensated by Fannie Mae, and declined to accept
a salary. In addition, Mr. Allison accepted the position at Fannie Mae at the request of the
United States Government.

I have determined that it is in the public interest to grant this limited waiver because on February
18, 2009, President Obama announced the Homeowner Affordability and Stability Plan (HASP),
which was designed to address problems in the housing market as part of the implementation of
the Emergency Economic Stabilization Act (EESA) of 2008. The Homeownership Preservation
Office (HPO) was created as part of the Office of Financial Stability (OFS) to implement HASP,
which includes a program to refinance loans that are currently held by Fannie Mae, As Assistant
Secretary, Mr. Allison is responsible for overseeing the work of OFS in general, including the
HPO. He is one of the primary officials responsible for the development of the Department’s
policies with respect to financial stability, inciuding the homeownership programs. Mr. Allison’s
knowledge and expertise regarding the issues surrounding the HASP and the HPO make him an
ideal person to lead Administration efforts in support of this endeavor.

This waiver does not permit Mr. Allison to be involved in any particular matters involving
Fannie Mae that affect Fannie Mae’s ability or willingness to pay its contractual life insurance to
him. This waiver also does not permit Mr. Allison to make the final decision regarding the
award of any contract to Fannie Mae as a financial agent or other contractor. Any final decision
to award any contract to Fannie Mae as a financial agent or other contractor will be made by the
Under Secretary of Domestic Finance. For all of these reasons, [ have determined that it is in the
public interest to grant the waiver.

I understand that Mr. Allison will otherwise comply with the remainder of the pledge and with all
preexisting government ethics rules.



Nationat Aeronautics and Space Administration

Headquarters
Washington, DG 20546-0001

Reply 10 At e Waijver of Parapraph 2 of the Ethics Pledge

I have determined that it is in the public interest to grant a limited waiver of paragraph 2 of the
Ethics Pledge set forth in Executive Order 13490, “Ethics Commiutments by Executive Branch
Personnel” (January 21, 2009) to Charles Bolden as Administrator of the National Aeronauties
and Space Administrauon (NASA). Mr. Bolden had previously served as a consultant to SAIC
and on the board of directors of GenCorp. Absent & waiver, Mr. Bolden would be prohibited by
paragraph 2 of the Ethics Pledge from participating in any particular matter involving specific
parties in which either SAIC or GenCorp is or represents a party. Mr, Bolden’s knowtedge of
and expertise in current NASA programs are essential to making informed and timely decision-
making about the future of NASA and its programs. His ability to engage in such decision-
making as the head of NASA is in the public interest and fundamental to NASA’s ability to
remain in the forefront of space exploration. This waiver is granted with the understanding that
Mr. Bolden will comply with the limitations set forth below, the remaining provisions of the
Executive Order and with all pre-existing government ethics rules.

I authorize Mr. Bolden to participate only at the policy oy program level in particular matiers
involving SAIC and/or GenCorp. This waiver is deemed applicable only in those lirnited
circumstances whern such a policy or program maiter involves SAIC and/or GenCorp as a party
and rises to the level of Administrator review. The authorization does not remove the bar on
engaging in one-on-one mectings or communications with either entity as set forth in Executive
Order 13490, This waiver does not authorize Mr. Bolden to participate in contracting matters,
including contract determinations, involving SAIC or GenCorp as a party or to participate in
those particular matters involving specific parties in which he participaled as a consultant for

SAIC or as a director for GenCorp.

PRy
Designated Agency Ethics Official

Dated: /,Z/; A3 AOF NASA
4




THE WHITE HOUSE
Washington

December 30, 2009

MEMORANDUM FOR JOHN BRENNAN

FROM: NORMAN EISEN
: Special Counsel to the President and Designated Agency Ethics Official

SUBJECT:  Waiver under E.O. 13490 and Authorization under 5 C.F.R. § 2635.502

The purpose of this memorandum is to authorize your participation, pursuant to 5 C.F.R.

§ 2635.502, in the aviation screening technology review and watchlisting system review ordered
by the President in the aftermath of the December 25, 2009, attempt to detonate an explosive
device aboard Northwest flight 253. This memorandum also provides a partial waiver of the
restrictions in Executive Order 13490, with respect to your participation in these reviews, to the
extent that the reviews specifically address services provided by your former employer, The
Analysis Corporation (TAC), or any of its employees.

This authorization and waiver are limited, however, in that you will recuse yourself from any
communications with TAC and, should these reviews at any point include specific attention to
services provided by TAC or any of its employees, you will recuse yourself from any
participation in that aspect of the review.

I. 5 CJF.R. § 2635.502 — Impartiality in Performing Official Duties

The standard of conduct at 5 C.F.R. § 2635.502 requires an employee to take appropriate steps to
avoid an appearance of any lack of impartiality in the performance of his official duties. Under
Section 502, when an employee knows that a person with whom he has a “covered relationship”
is a party or represents a party to the matter, he should not participate in the matter without
informing an agency official and receiving authorization to participate.

The aviation screening technology review and watchlisting system review may be “specific
party” matters to the extent they eventually include specific attention to government contracts
with, or services provided by TAC, with whom you have a covered relationship having been
employed by TAC within the past year. See 5 C.F.R. § 2635.502(b)(1)(iv).

Section 2635.502(d) directs that an agency designee may authorize an employee to participate in
a particular matter involving specific parties, which would otherwise be subject to the recusal
requirements of that section, if the designee makes a determination, in light of all relevant
circumstances, that the interest of the Government in the employee’s participation outweighs any
concern that a reasonable person may question the integrity of the Government’s programs and
operations.



As the Designated Agency Ethics Official, I serve as the agency designee pursuant to guidance
from the U.S. Office of Government Ethics.

You have asked for guidance on how best to proceed in light of your former employment by
TAC. After weighing the factors articulated in Section 502(d), I have determined that it is
appropriate to authorize your participation in these reviews. Of central importance to this
conclusion is that you no longer have financial interests in TAC, and therefore the resolution of
these reviews will not impact your financial interests. Moreover, to the extent that the reviews
address, among other issues, the services provided by TAC or its employees, you will recuse
yourself to the extent necessary to avoid participation in any such aspect of the reviews.

Equally significant is the highly sensitive nature of this matter involving national security. As
the Assistant to the President for Homeland Security and Counterterrorism, you are the White
House official with direct responsibility for advising the President on Administration-wide
counterterrorism and homeland security programs. The reviews in question were ordered by the
President in the wake of a potentially catastrophic attempted terrorist attack, The importance of
these reviews to national security interests weighs against reassignment to others of this senior
supervisory role. In light of these factors and the requirement that you abide by the
aforementioned recusal, I hereby determine that the governmental interest in your participation
outweighs any countervailing appearance concerns and authorize your participation in these
reviews.

II. E.O. 13490 — Ethics Commitments by Employees in the Executive Branch

Executive Order 13490 provides that a political appointee will not, for a period of two years
from the date of appointment, participate in any particular matter involving specific parties that
is directly and substantially related to the appointee’s former employer or former clients,
including regulations and contracts. See E.O. 13490, Sec. 1, para. 2. Section 3 of the E.O.
provides for waiver of the recusal provisions and as the DAEO here, I exercise that waiver
authority. See Office of Government Ethics Memorandum Re: Authorizations Pursuant to
Section 3 of Executive Order 13490, DO-09-008 (Feb. 23, 2009). The standard for waiving the
restriction in the Executive Order is that it be in the public interest. See E.O. 13490, Sec. 3(a).
The Executive Order states that “the public interest shall include, but not be limited to, exigent
circumstances relating to national security or to the economy.” /d., Sec. 3(b).

I hereby determine that it directly serves the public interest that the President have the benefit of
your participation in these reviews, given the magnitude of the national security interests at
stake, your central role in advising him on homeland security and counterterrorism programs,
and the importance of your participation in coordinating these reviews with executive level
officials at other federal agencies. Given your extensive background in intelligence and
counterterrorism matters, you are the most qualified Administration official to lead these
reviews, which go directly to the security of the American people and present the types of
exigent circumstances relating to national security that the waiver provision was designed to
permit.



Accordingly, I hereby certify that it is in the public interest for you as Assistant to the President
for Homeland Security and Counterterrorism to participate in these reviews, and, pursuant to
E.O. 13490 Sec. 3(a), I waive the restriction in Section 1 of E.O. 13490, on participation in any
specific party matter that is directly and substantially related to your former employer, TAC,
except that you will recuse yourself from any communications with TAC or from direct
evaluation of, or decisions regarding, TAC’s or its employees’ performance of services under its
contract with the government. Ihave consulted with the Counsel to the President concerning this
waiver,



DEBARTMENT OF JUSTICE
Washington
May 6, 2005
CERTIFICATION OF PUBLIC INTEREST WAIVER FOR LANNY BREUER

FROM: Lee J. Lofthus
Designated Agency Ethics Official. Department of Justice

SUBJECT: Waiver from Restricions Related 1o Covingion & Burling, LLP in Investigation
of Government Attorney Conduet in United States v. Theodorg F. Stevens, Crim. No. 08-231
(DO

Pursuant to the authority delegated under Section 3 of Executive Order 13490 and for the reasons
stated in the attached memorandum and after consultation with the Counsel o the President, 1
hereby certify that a limited waiver of the restrictions of paragraph 2 of the Ethics Pledge is in the
public interest for appointee Lanny A. Breuer in the position of Assistant Attorney Ueneral in the
Department of Justice. Mr. Breuer shall not be restricted from participating in the investigation
into the conduet of government attorneys in United States v, Theodore ¥, Stevens, Crim. No. 08-
231 (D.D.C.Y, subject to the limitations set forth in the atiached memorandun: and without
waiving the Hmitation on Mr. Breuer's participation in regulations and contracts as provided in
paragraph 2 of the Ethics Pledge. This waiver dogs not otherwise affect Mr. Breuer's obligation
to comply with other provisions of the Ethics Pledge or with all other pre-existing govermment
ethics rules.

[ + %
Signed s Date ‘yw”{wwﬁfﬁ
Lee I Lofthu  *
Degignated Agency Ethics Offictal
BDreparoment of Justice




U.S. Department of Justice

Justice Management Division

MAY -6 2009 o | Washington, D.C. 20530

MEMORANDUM FOR THE ASSISTANT ATTORNEY GENERAL, CRIMINAL DIVISION

FROM:  Leel. Lofthus
Assistant Attorney Gehevhl for Administration and
Designated Agency Ethics Official

SUBIECT: Waiver under E.O. 13490 and Determination under 5 C.F.R. § 2635.502

The purpose of this memotandum is to waive the restriction in Executive Order 13490 of January
21, 2009, Ethics Commitments by Employees in the Executive Branch, and further to make a
determination under the standards of conduct on impartiality, 5 C.F.R.§ 2635.502, that you may
participate in a particular matter in which your former firm represents a party, relating to In Re:
Special Proceedings, Misc. No. 09-mc-00198 (EGS), which arises from the prosecution of
former United States Senator Ted Stevens. The prosecution was conducted by the Public
Integrity Section of the Criminal Division.

On April 1, 2009, the Department asked the U.S. District Court for the District of Columbia,
Judge Emmet Sullivan, to grant the defendant’s motion to dismiss the charges in U.S. v. Stevens,
the prosecution of former Alaska Serator Ted Stevens. On April 7, 2009, the Court announced
that it was appointing a special counsel, Henry Schuelke 111, to “investigate and prosecute such
criminal contempt proceedings as may be appropriate” against six Department of Justice _
attorneys who handled the case. The Department’s Office of Professional Responsibility (OPR)
initiated an investigation into the conduct of the prosecutors when they self-reported the Court’s
findings of a Brady violation on October 2, 2008. Publicly available documents were gathered
but a full investigation was held in abeyance based on OPR’s general policy of not proceeding
with an investigation during the pendency of active litigation.

You are generally recused from participation in particular matters with parties in which your
former firm is or represents a party, under the standards of conduct for employees in the
‘executive branch, 5 CFR 2635.502, and under E.O, 132490. SN, one of the DOJ
attorneys under investigation by OPR, is represented by your former firm, Covington & Burling.
Therefore, absent a waiver from the restrictions in the Executive Order and the standards of



Memorandum for the Assistant Attorney General ' Page 2
Subject: Waiver under E.O. 13490 and Determination under 5 CF.R. § 2635. 502

conduct, you are recused from participating in the investigation of fj NN

In most OPR investigations, counsel for a DOJ attorney would communicate with OPR, but
generally not with other DOJ officials. It also usually would not be necessary for the leadership
of the Department to be involved in the early stages of an investigation. However, the particular
circumstances surrounding these investigations are unusual, and present important issues even at
this early stage of the process. As noted, the Court appointed a special counsel to conduct an
investigation at the same time the Department’s investigation, by OPR, is underway. This is
highly unusual and raises jurisdictional issues, and questions concerning the authority of the
special counsel and the proper relationship between OPR’s investigation and that of the special
counsel. These are important questions that affect the Department’s institutional interests, are
sensitive determinations, and may include questions of first impression. As such, these issues
will require resolution by the leadership of the Department, including the Attorney General and
the Deputy Attorney General. They will seck and rely on your advice as the Assistant Attorney
General for the Criminal Division.

In order for you to advise and assist the leadership, it will be necessary for you to understand and
be familiar with the individual investigations of all six Department attorneys, four of whom are
employees in the Criminal Division, and all of whom were working under the supervision of the
Public Integrity Section during the trial. Given that the six investigations all concern conduct
that occurred in prosecuting the same case, it is not feasible or practical for you to remain recused
from the investigation of SEMBA. This would interfere with your ability to advise and
participate in necessary decisions for the Department in connection with the Department’s
investigations and the special counsel’s investigation. In order for you to be fully advised on the
issues and facts as they arise, to enable you to advise the AG and the DAG, you must be able to
participate and freely receive information and advice on any and all of the individual
investigations. Based on advice from the Principal Associate Deputy Attorney General, [
conclude that it is not necessary at this time that you meet or communicate with your former
firm, should they make such a request. If direct contact by Department officials in the Criminal
division is determined to be in the Department’s interest, other officials in the division would be
available to meet with your former firm.

Executive Order 13490, Ethics Commitments by Emplovees in the Executive Branch

The Executive Order provides that a political appointee will not, for a period of two years from
the date of appointment, participate in any particular matter involving specific parties that is

! Decisions with respect to the approval of outside rebresentation for IR and the
other Department employees are being made by the Civil Division through the standard
procedure for these decisions.
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directly and substantially related to the appointee’s former employer or former clients, including
regulations and contracts. Sec. 1, paragraph 2. The Executive Order further provides that
“particular matter involving specific parties” shall have the same meaning as set forth in the
ethics regulations at 5 C.F.R. § 2641.201(h), except that it shall also include “any meeting or
other communication relating to the performance of one’s official duties with a former employer
or former client, unless the communication apphes to a particular matter of general applicability
and participation in the meeting or other event is open to all mtcrcsted parties.” E.O. 13490, Sec.

2¢h).

E.Q. 13490 references the follovwng definition provided in the standards of conduct (however,
the E.O. specifically includes regulations and contracts):

5CF.R. § 2641.201(h)(1): Particular matter involving a specific party or parties - (1)
Basic concept. The prohibition applies only to communications or appearances made in
connection with a “particular matter involving a specific party or parties.” Although the
statute defines “particular matter” broadly to include “any investigation, application,
request for a ruling or determination, rulemaking, contract, controversy, claim, charge,
accusation, arrest, or judicial or other proceeding,” 18 U.8.C. 207(i)(3), only those
particular matters that involve a specific party or parties fall within the prohibition of
section 207(a)(1). Such a matter typically involves a specific proceeding affecting the
legal rights of the parties or an isolatable transaction or related set of transactions between
identified parties, such as a specific contract, grant, license, product application,
enforcement action, administrative adjudication, or court case.

The E.O. provides for waiver of the recusal provisions by the Director of the Office of
Management and Budget (OMB) or his designee, in consultation with the Counsel to the
President or his designee. E.O. 13490, Sec. 3(a). The Director, OMB, has designated the
Designated Agency Ethics Official (DAEOQ) of each executive branch agency to exercise the Sec.
3 waiver authority, in writing, and in consultation with the Counsel to the President.

 Specific Waiver Request

The Stevens prosecution has raised important issues concerning how the Department conducts its
operations, including questions of the Department’s ability to investigate allegations of
misconduct by its own attorneys. This issues have been raised and are being debated in a very
public way, and they go to the heart of the Department’s ability to achieve its mission of
evenhanded enforcement of the law. Given the significant public interest involved in these
proceedings, it is important that you be able to exercise your leadership role as the head of
Criminal Division and to advise the leadership in these matters.

The standard for waiving the restriction in the E.O. is that it be in the public interest. E.O.
13490, Sec. 3. 1believe that it directly serves the public interest that the Department have the .
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benefit of your participation in this case, given the institutional interest of the Department, the
important legal, policy and strategic considerations, and your responsibilities as chief of the
Criminal Division. I certify that it is in the public interest that you be able to participate in the
investigation of (MMM relating to the matter In Re: Special Proceedings.

5CFR. §2635.502

The standard of conduct at 5 C.F.R. § 2635.502 requires an employee to take appropriate steps to
avoid an appearance of loss of impartiality in the performance of his official duties. Under
Section 502, where an employee knows that a person with whom he has a "covered relationship”
is a party or represents a party to the matter, he should not participate in the matter without
informing an agency official and receiving authorization to participate. Included in the definition
of a "covered relationship" is any person for whom the employee served, within the preceding
year, as officer, director, trusiee, general partner, agent, attorney, consultant, contractor,-or
employee. 5 C.F.R. § 2635.502(b)(1)(iv). '

You have a covered relationship with your former firm, Covington & Burling. The firm
undertook this representation while you were a partner; however, you had no involvement and
were screened from the matter during the time you were a partner with the firm. Under the

* standard, I conclude that a reasonable person would not question the integrity of the
Department’s programs and operations based on your participation in the investigation ofa
Department attorney represented in by your former firm, and that should such questions arise, the
Depariment’s inferest in your participation outweighs any possible concern.

WAIVER: I hereby certify that it is in the public interest for you as Assistant Attorney General
for the Criminal division to participate in the investigation of a Department attorney who is
represented by your former firm, in connection with In Re: Special Proceedings, as discussed
above, and pursuant to E.O. 13490 Sec. 3(a), I waive the restriction in Section 1 of E.O. 13490,
on participation in a specific party matter that is directly and substantially related to your former
employer, Covington & Busling, except that you will not have any direct contact with Covington
& Burling. We have consulted with the Office of the Counsel to the President concerning this
waiver, Further, I hereby determine, under 5 C.F.R. § 2635.502, that the interest of the
Department in your participation in this case outweighs any possible concern that a reasonable
person may question the Department’s programs and operations.
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MEMORANDUM FOR UNDER SECRETARY OF DEFENSE FOR ACQUISITION,
TECHNOLOGY, AND LOGISTICS

SUBJECT: Determination to Grant Waiver of FEthics Pledge Restriction on
Participating in Particular Matters Involving Textron, Inc.

You were appointed to the position of Under Secretary of Defense for Acquisition,
Technology, and Logistics, on April 27, 2009. Pursuant to paragraph 2 of the Ethics
Pledge you signed, you are currently recused for two years from the date of your
appointment from participating in any particular matter involving specific parties that is
directly and substantially related to your former client, Textron, Inc. (“Textron™), unless
you receive a waiver.

My understanding is that the consulting advice you provided to Textron was
strategic in nature. Your advice focused on merger and acquisition matters for Textron’s
corporate headquarters, trends in military technology and strategy, and how and where
military platforms and weapon systems could be deployed effectively in Department of
Defense (“DoD”) theaters of operation. You provided specific business advice to
Textron on only one individual weapon system, the Sensor Fuzed Weapon. The last year
of DoD production funding for this weapon system was in Fiscal Year 2007.

The Director of the Office of Management and Budget has delegated to me the
authority to grant any current DoD appointee a written waiver of any restrictions
contained in the Ethics Pledge. Before granting such a waiver, I must consult with the
Counsel to the President or his designee and determine that either the literal interpretation
of the Pledge restriction is inconsistent with the purposes of the restriction or that it is in
the public interest to grant the waiver.

After consultation with the White House Special Counsel for Ethics and
Government Reform, the designee of the Counsel to the President, I have determined that
it is in the public interest for you to participate in matters relating to Textron and any of
its divisions and subsidiaries. Substantial national security challenges require your
expertise and judgment in making sound acquisition decisions on major defense
programs, several of which involve Textron or ope of its subsidiaries. In my judgment,
the nature of your previous consulting arrangement should not restrict your ability to
address these national security challenges. Accordingly, I hereby waive the requirements
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of paragraph 2 of the Ethics Pledge as it pertains to your future involvement with
particular matters relating to Textron or any of its divisions or subsidiaries.

Furthermore, while a reasonable person with knowledge of the relevant facts may
question your impartiality in matters relating to Textron, 1 have made a separate
determination, pursuant to 5 C.F.R. § 2635.502, that the Government’s interest in your
ability to participate in these matters, given the critical responsibilities associated with
your position as DoD’s chief acquisition official, outweighs the concern that a reasonable
person may question the integrity of DoD’s programs and operations.

1

{ " Jeh Chafes Johnson
' Design eﬁ\ﬁency Ethics Official



DEPARTMENT OF JUsTICE
Washingion
May 6, 2009
CERTHICATION OF PUBLIC INTEREST WAIVER FOR ERIC HOLDER

FROM: Lee J. Lofthuy
Diesigrnated Ageney Fihies Offieiad, Department of Justice

SUBJECT:  Waiver fiom Restrictions Reluted 1o Covington & Burling, LLP in westigation
of Govermnent Atorney Conduet in United States v, Theodore ¥, Stevens, Urtm. Na. 0%-231
TR XORN

Pursuant 1o the authority debegated under Seetion 3 of Bxesutive Order 13450 and For the reasons
statedd i the attsched memorandu and afier consultation with the Counsel (o the President, 1
hereby certify that a limited walver of the restrictions of paragraph 2 of the Ethics Pledge Is in the
public interest for appointee Eric H. Holder, Jr. in the position of Attorney General in the
Department of Justice. Mr. Holder shall not bo restrictedl from participaring in the investdgation
into the conduct of government atforneys in Linited States v, Theodore F. Stevens, Crian. No, 08-
231 (D.CY, subject 10 the limitetions set forth in the attached memorandmn and withoot
waiving the limitation on Mr, Holder's participation Tn regulations and contracss as provided in
paragraph 2 of the Ethics Pledge. This waiver does not otherwise affect Mr. Holder's abligetion
10 comply will: ather provisions of the Bihics Pledge or with al] other pre-gxisting govermnient
ethios rudes,

Bjuned
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Lee ], Tttt ©
Bresignated Agency Ethies Official
Drepartment i Justice



U.S. Department of Justice

Justice Management Division

MAY - 6 2009 Washingion, D.C. 20530

MEMORANDUM FOR THE ATTORNEY GENERAL

FROM:  Leel. Lofthus ‘ %
_ Assistant Attorney Gefieral for Administration and

Designated Agency Ethics Official :
SUBJECT:  Waiver under E.O. 13490 and Determination under 5 C.F.R. § 2635.502

The purpose of this memorandum is to waive the restriction in Executive Order 13490 of January
21, 2009, Ethics Commitments by Employees in the Executive Branch, and further to make a
determination under the standards of conduct on impartiality, 5 C.F.R.§ 2635.502, that you may
participate in a particular matter in which your former firm represents a party, relating to In Re:
Special Proceedings, Misc. No. 09-mc-00198 (EGS) which arises from the prosecution of former
United States Senator Ted Stevens. '

On April 1, 2009, the Department asked the U.S. District Court for the District of Columbia,
Judge Emmet Sullivan, to grant the defendant’s motion to dismiss the charges in U.S. v. Stevens,
the prosecution of former Alaska Senator Ted Stevens. On April 7, 2009, the Court announced
that it was appointing a special counsel, Henry Schuelke III, to “investigate and prosecute such
criminal contempt proceedings as may be appropriate” against six Department of Justice attorneys
who handled the case. The Department’s Office of Professional Responsibility (OPR) initiated an
investigation into the conduct of the prosecutors when they self-reported the Court’s findings of a
Brady violation on October 2, 2008. Publicly available documents were gathered but a full
investigation was held in abeyance based on OPR’s general policy of not proceeding with an
investigation during the pendency of active litigation. '

You are generally recused from participation in particular matters with parties in which your
former firm is or represents a party, under the standards of conduct for employees in the executive
branch, 5 C.F.R.§ 2635.502, and under E.O. 13490, NN, orc of the DOJ attorneys
under investigation by OPR, is represented by your former firm, Covington & Burling. Therefore,
absent a waiver from the restrictions in the Executive Order and the standards of -conduct, you are
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recused from participating in the investigation of (SNENEEN.

In most OPR investigations, counsel for a DOJ attorney would communicate with OPR, but
generally not with other DOJ officials. It also usually would not be necessary for the leadership
of the Department to be involved in the early stages of an investigation. However, the particular
circumstances surrounding these mvestiganons are unusual, and present important issues even at
this early stage of the process. As noted, the Court appointed a special counsel to conduct an
investigation at the same time the Department’s investigation, by OPR, is underway. This is
highly unusual, and raises jurisdictional issues, and questions concerning the authority of the
special counsel and the proper relationship between OPR’s investigation and that of the special
counsel. These are important questions that affect the Depariment’s institutional interests, are
sensitive determinations, and may include questions of first impression. Such issues will require
resolution by the leadership of the Department, including yourself, the Deputy Attorney General,
-and the Assistant Attorney General for the Criminal Dmsmn

In order for you to participate in these decisions, it almost certamly will be necessary for you to
understand and be familiar with the individual investigations of all six Department attorneys, and
there likely will come a point where you will need to participate in the investigation of Sl

MR, s well as the other investigations. It is not feasible or practical for you to remain recused
from one investigation. This would interfere with your ability to make necessary decisions for
the Department in connection with the Department’s investigations and the special counsel’s
investigation. In order for you to be fully advised on the issues and facts as they arise, to enable
you to make the legal, policy and strategic decisions necessary for the Department, you must be
able to participate and freely receive information and advice on any and all of the individual
investigations. Based on the advice from the Principal Associate Deputy Attorney General, I
conclude that it is not necessary at this time that you meet or communicate with your former
firm, should they make such a request. If direct contact with Department officials other than
OPR is determined to be in the Department’s interest, other officials i in the ieadersth offices
would be available to meet with your former firm.,

Executive Order |3490. Ethics Commitments by Employees in the Executive Branch

The Executive Order provides that a political appointee will not, for a period of two years from
the date of appointment, participate in any particular matter involving specific parties that is
directly and substantially related to the appointee’s former employer or former clients, including
regulations and contracts. Sec. 1, paragraph 2. The Executive Order further provides that
“particular matter involving specific parties” shall have the same meaning as set forth in the
ethics regulations at 5 C.F.R. § 2641.201(h), except that it shall also include “any meeting or

! Decisions with respect to the approval of outside representation for (NS and the
other Department employees are being made by the Civil Division through the standard
procedure for these decisions.
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other communication relating to the performance of one’s official duties with a former employer
or former client, unless the communication applies to a particular matter of general applicability
and participation in the meeting or other event is open to all interested parties.” E.O. 13490, Sec.

2(h).

E.O. 13490 references the following definition provided in the standards of conduct (however,
the E.O. specifically includes regulations and contracts):

5CF.R. § 2641.201(h)(1): Particular matter involving a specific party or parties - (1)
Basic concept. The prohibition applies only to communications or appearances made in
connection with a “particular matter involving a specific party or parties.” Although the
statute defines “particular matter” broadly to include “any investigation, application,
request for a ruling or determination, rulemaking, contract, controversy, claim, charge,
accusation, arrest, or judicial or other proceeding,” 18 U.S.C. 207()(3), only those
particular matters that involve a specific party or parties fall within the prohibition of
section 207(a)(1). Such a matter typically involves a specific proceeding affecting the
legal rights of the parties or an isolatable transaction or related set of transactions between
identified parties, such as a specific contract, grant, license, product application,
enforcement action, administrative adjudication, or court case.

The E.O. provides for waiver of the recusal provisions by the Director of the Office of
Management and Budget (OMB) or his designee, in consultation with the Counsel to the
President or his designee. E.O. 13490, Sec. 3(a). The Director, OMB, has designated the
Designated Agency Ethics Official (DAEO) of each executive branch agency to exercise the Sec.
3 watver authority, in writing, and in consultation with the Counsel to the President.

" Specific Waiver Request

The Stevens prosecution has raised important issues concerning how the Department conducts its
operations, including questions of the Department’s ability to investigate allegations of
misconduct by its own attorneys. These issues have been raised and are being debated in a very
public way, and they go to the heart of the Department’s ability achieve its mission of
evenhanded enforcement of the law. Given the significant public interest involved in these
proceedings, it is vital that you be able to exercise your leadership role in this matter. ‘

The standard for waiving the restriction in the E.O. is that it be in the public interest. E.O.

13490, Sec. 3. 1 believe that it directly serves the public interest that the Department have the
benefit of your participation in this case, given the institutional interest of the Department, the
important legal, policy and strategic considerations, and your knowledge of the case. 1 certify

that it is in the public interest that you be able to participate in the investigation of (G-
relating to the matter of In Re: Special Proceedings.
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SCER. § 2635502

The standard of conduct at 5 C.F R. § 2635.502 requires an employee to take appropriate steps to
avoid an appearance of loss of impartiality in the performance of his official duties. Under
Section 502, where an employee knows that a person with whom he has a "covered relationship”
is a party or represents a party to the matter, he should not participate in the matter without
informing an agency official and receiving authorization to participate. Included in the definition
of a "covered relationship" is any person for whom the employee served, within the preceding
year, as officer, director, trustee, general partner, agent, attorney, consultant, contractor, or
employee. 5 C.F.R. § 2635.502(b)(1)(iv). : '

You have a covered relationship with your former firm, Covington & Burling. However, the
firm undertook this representation after you left, so you had no involvement during the time you
were a partner with the firm. Under the standard, I conclude that a reasonable person would not
question the integrity of the Department’s programs and operations based on your participation in
the investigation of a Department attorney represented by your former firm, and that should such
questions arise, the Department’s interest in your participation outweighs any possible concern,

WAIVER: I hereby certify that it is in the public interest for you as Attorney General to
participate in the investigation of 2 Department attorney who is represented by your former firm,
in connection with In Re: Special Proceedings, as discussed above, and pursuant to E.O. 13490
Sec. 3(a), 1 waive the restriction in Section 1 of E.O. 13490, on participation in a specific party
matter that is directly and substantially related to your former employer, Covington & Burling,
except that you will not have any direct contact with Covington & Burling. We have consulted
with the Office of the Counsel to the President concerning this waiver. Further, I hereby
determine, under 5 C.F.R. § 2635.502, that the interest of the Department in your participation in

this case outweighs any possible concern that a reasonable person may question the Departmeént’s
programs and operations. '



Waiver Pursuant to Section 3 of Executive Order 13490

After consultation with the Counsel to the President, I hereby waive the requirements of paragraph 2 of
the Ethics Pledge of Ms. Valerie Jarrett with respect to her former relationship with Chicago 2016. I have
determined that it is in the public interest to grant the waiver because Ms. Jarrett’s knowledge and
expertise on the United States’ sole Olympic bid for 2016 make her an ideal person to lead
Administration efforts in support of this bid. I understand that Ms. Jarrett will otherwise comply with the
remainder of the pledge and with all preexisting government ethics rules.
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Dated: Aprii 2, 2009 Special Counsel to the President and
Designated Agency Ethics Official



Waiver Pursuant to Section 3 of Executive Order 13490

After consultation with the Principal Deputy Counsel to the President, | hereby waive the requirements
of paragraph 2 of the Ethics Pledge of Mr. Jonathan Kravis with respect to his former relationship with
Williams & Connolly LLP.

Executive Order 13490 {Ethics Commitments by Executive Branch Personnel) requires all presidentiai
appointees to sign an ethics pledge that, among other things, prohibits them from working on particutar
matters involving specific parties who were their employers or clients within the two years prior to their
appointment or communicating with such parties on official business. Section 3 of the Executive Order
provides that a waiver of the restrictions may be granted when it is determined “(i} that the literal
application of the restriction is inconsistent with the purposes of the restriction, or {ii) that it is in the
public interest to grant the waiver,” Sec. 3{a}.

| have determined that this waiver is in the public interest in order to allow Mr. Kravis to continue
working on particular matters involving specific parties in which he has developed substantiai
knowledge and expertise. By law, former Presidents have certain interests that attach to their office as
former Presidents. Historically, in order to respect those interests, the White House maintains contact
with representatives of the offices of former Presidents. M, Kravis has been one of the White House
attorneys tasked with maintaining this contact with a representative of the office of former President
George W. Bush.

On June 18, 2009, former President Bush's representative, Mr, Emmet Flood, joined the partnership of
Williams & Connolly LLP, Mr. Kravis's former firm. Because Mr. Kravis has developed institutional
knowledge on the matters involving the office of former President Bush and because transferring his
responsibilities to other staff members would substantially disrupt the White House’s ongoing work, |
have determined that the continuity of his office’s coordination with the former President’s office was in
the public interest. Based on the foregoing, | hereby grant this waiver pursuant to Section 3 of the
Executive Qrder to Mr. Kravis in order to permit his continued and uninterrupted participation in
particular matters involving the office of the former President. This waiver is limited only to particular
matters involving specific parties relating to Williams & Connolly’s representation of the office of former
President George W. Bush. | understand that Mr. Kravis will otherwise comply with the remainder of
the piedge and with all preexisting government ethics rules.

-1 s 7
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Dated: August 13, 2009 Special Counsel to the President and
Designated Agency Ethics Official



TO: Carmen Lomellin

Determination to Grant Waiver and Waiver of Ethics Pledge Restriction on
Participating in Particular Matters Involving the Organization of American
States.

Background Regarding Ethics Pledge

Executive Order 13490, “Ethics Commitments by Executive Branch
Personnel,” (EO) Section 1, requires all covered political appointees to abide
by several commitments. One of those commitments provides that a
covered appointee may not for a period of two years from the date of his or
her appointment participate in any particular matter involving specific
parties that is directly and substantially related to the appointee’s former
employer or former clients. (Obama Ethics Pledge, Paragraph 2) For
purposes of applying this restriction, the term “particular matter” has been
interpreted to include “meetings or other communication relating to the
performance of one’s official duties with a former employer or client.” DO-
09-011, OGE Memorandum to Designated Agency Ethics Officials, March
26, 2009.

However, a waiver of the restrictions contained in Paragraph 2 may be
granted upon a certification either that the literal application of the
restriction is inconsistent with the purpose of the restriction or that it is in the
public interest to grant the waiver. EO, Sec. 3(b). By memorandum dated
February 23, 2009, the Office of Government Ethics announced that the
Designated Agency Ethics Official of each executive agency had been
delegated the authority to grant such waivers, after consultation with the
Counsel to the President. See DO-09-008, OGE Memorandum to
Designated Agency Ethics officials, February 23, 2009.

Background Regarding Your Appointment

You are the Permanent Representative of the United States to the
Organization of American States, with rank of Ambassador. In that
capacity, you serve as the principal representative to the Permanent Council
of the Organization of American States (OAS). Your interaction with OAS
is constant, both in terms of the OAS Secretariat as well as representatives



2.

and observers from other countries. Your duties additionally require you to
have direct U.S. engagement with OAS commissions, such as the Inter-
American Commission of Women.

Prior to assuming your position with the Department of State as
Permanent Representative of the United States to the OAS, you were an
employee of the OAS, serving as the Director of Outreach, a position you
held since March, 2009. Prior to assuming that position, you served as the
Executive Director of the Inter-American Commission of Women at OAS, a
position you held for approximately ten years. You requested a waiver of
Paragraph 2 of the Ethics Pledge so that you may participate in particular
matters involving the OAS (including its the Inter-American Commission of
Women) that directly and predictably relate to your duties as the U.S.
Permanent Representative to the OAS. Your request is not limited to any
specific participation, but is intended to allow you the flexibility to interact
fully with the OAS and any of its bodies, offices or agencies.

After consultation with the Office of White House Counsel, I
determine that first, the literal application of the restriction here is
inconsistent with the purpose of the restriction, and second, it is in the public
interest for you to participate in matters relating to the OAS and any of its
bodies, offices or agencies.

When the former employer is an international organization, which
consists of representatives of many countries, including in this case the
United States, the concerns underlying the restrictions are not implicated.
Further, there is little likelihood of commercial gain that can be obtained by
government employees engaged in activities affecting the interests of his or
her former employer when the former employer is an international
organization. Accordingly, literal application of the restriction in this
situation is inconsistent with the purposes of the restriction.

In addition, it is essential that the United States have an effective,
credible voice in the OAS on the many important issues that arise in that
forum, ranging from drug trafficking to democracy building. You have
spent more than a decade working as a senior official within the OAS and as
a result have developed an intimate knowledge of the organization, its
management, its programs and policies and the way that it functions. The
knowledge, skills and relationships you developed during your years at the
OAS give you effectiveness and credibility, and will allow you to
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significantly advance U.S. interests within the organization and the
hemisphere. The fact that you are a known and trusted voice within the
organization will particularly lend weight to your interventions and enhance
your access to the Secretariat. Accordingly, as a separate and independent
basis of the waiver, I determine that it is in the public interest for you to
participate in matters relating to your former employer, the OAS.

Based on the above analysis, I waive the requirements of paragraph 2
of the Pledge as it pertains to your future involvement with particular
matters relating to the OAS and any of its bodies, offices or agencies.

Furthermore, while a reasonable person with knowledge of the
relevant facts may question your impartiality in matters relating to the OAS,
I make a separate determination, pursuant to 5 C.F.R. § 2635.502, that the
Government’s interest in your ability to participate in these matters, given
the critical responsibilities associated with your position as U.S. Permanent
Representative to the OAS, with rank of Ambassador, outweighs the concern
that a reasonable person may question the integrity of the Department of
State’s programs and operations.
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Designated Agency Ethics Official



U.E. Department of Labor Ofkes af the Solictes
Washinglon, 2.0, 20210

L.IMITED WATVER OF EXECUTIVE ORDER 13490
FOR JOSEPH MAIN

I accordance with Section 3 of Executive Order 13490 (January 21, 2009} and after
consultation with the Office of the Counse] to the President, 1 have delermined that i is in
the public inferest to grant to Joseph Main a limited waiver of the Hthies Pledge
restriction in Section 1, paragraph 2. of the Executive Order 1o enable him to etfectively
carry oul his dutics as Assistant Secrctary of Labor for Mine Safcty and Health. Absent
this waiver, Mr. Main would be restricted for two years following his appointment from
parlicipating in any particular matter involving specific parties in which bis former
cmployer. the United Mins Workers of America (UMWA), 1s a party or represenis a
purly.

Pursuant (o this walver, Mr. Muin may meet or communicale with any authorized miner
representative, as identified in Section 103(f) of the Federal Mine Safety and Health Act,
or any local official of the UMWA, either individually or in a group seiting, concerning
any matter relating to ming safety and health, Aathorized miner representalives or local
UMWA officials may typically be present when Mr. Main interacts with miners. Subject
to the imitations st forth below, this waiver will therefore serve to faciiitate Mr. Main’s
meetings or communications with niiners since he will not be first required to determine
whether any miner participating in the meeting or coromunication is an authorized miner
representative or local UMW A official who may be deemed to qualify as his “former
employer™

Backeround.

The Mine Sufety and Health Administrution (MSHA) is an agency established within the
United States Department of Labor with the responsibility for safety and health in the
Nation's mines. 1t administers the provisions of the Federal Mine Safety and Health Act
of 1977, as amended by the Mine Improvement and New Emergency Response Act of
2006. MSHA's mission is to; 1) enforce compliance with mandatory safety and health
standards as a means to eliminate fatal accidents; 2) reduce the frequency and severity of
nonfatal accidents; 3) minimize health hazards; and 4) promote improved safety aod
health conditions in the Nation's mines.

The Assistant Secretary for Mine Safety and Health oversees the administration and
enforcement of the Mine Safety and Health Act, as amended, and is charged with
promoting the safety and health of America’s miners by developing and enforcing
standards; providing training, ottreach and education, establishing alliances; and

P | have determined that @ miner's membership ln the UMWA, standing alone, does not cause a miner ©
qualify a5 Mr. Main’s “former eraployer” within the meaning of Section §, paragraph 2, of Exceutive Order
13490



encouraging improvement in mining safoty and hielth, The Assistant Scoretary also
decides appeals of Petitions for Modification of mandatory safety standards when an
appeal is filed.

As part of his responsibilities, the Assistant Sccrctary for MSLLA requently mecets with
miners, representatives of the labor unions representing miners, mine owners and
operators, and other individuals or organizations involved in roine safoly and health.
These contacts take place at formal meetings at MSHA’s headquarters in Arlington,
Virginis, at MSHA offices (hroughout the country, and many non-governmental sites.
The MSHA Assistant Secrotary also frequently visits mine sites and other venues where
he can obtain information and directly learn the concerns of individual miners and their
representatives, These exchanges provide valuable information to the Assistant Secretary
that he might not otherwise receive. Similarly, this may be the most effective rasuns for
individual miners to convey this information or raise concerns without the potential
inhibition ol having their cmployer present.

Since retiring from the UMWA int 2004, Mr. Main has been self employed as an
inernational mining health and safety advisor/consultant in which he has provided his
expertise lo 2 number of erganizations, mcluding as a fraining consultant to the United
Mine Workers of America Career Centers, Ine, (“UMWA Career Centers™) during 2007~
2009. The UMWA Carcer Centers has the stated mission of offering training programs
for new miners, as well as individuals who have been dislocated from employment in the
mines.

Due to the scope of Section 2 of the Order and the definition of “parlicular matter
involving specific parties™ in Section 2(h), a broad application of this prohibition would
be detrimenta! 1o both the Mine Safety and Health Adnunistration and individual miners
who are members of the UMWA, as it would preclude Mr. Main from speaking with
those individual miners n any situation, such as a tour or other site visi{, where
aulhorized miner represontatives” or local UMW A officials would also be present.
Without a limited waiver, Mr. Main would be significantly limited in the performance of
critical duties. This wonld deprive the Departiment of Labor of the service of an
individual who brings unique und extensive relevant expericnee o the position, and 1l
would also deprive members and ropresentatives of the largest union representing coal
miners the opportunity to provide inpuf and raise concerns with the nation’s 1op mine
safety and health official,

2 1 should be noted that authorized miner represcniatives may or may not be members of the
UMWA., In situations where they ave UMWA members, there may be circumstances where they
are effectively speaking on behalf of the union, Accordingly, the waiver 1s necessary Lo cover
conversations or meetings hetween the uuthorized unncr representatives and Mr. Main.

[ O]



Conclusion/Limited Scope of Waiver.

Accordingly, I have determined that — because of the nature and importance of the
position of Assistant Secretary for Mine Safety and Health and Mr. Main’s uniquely
suited qualifications - it is in the public interest to grant a limited walver of the BExecutive
Order, In accordance with Section 3 of that Order. This waiver is limited to enable Mr.
Main to meet or communicate with any authorized miner representutive or local official
of the UMW A, either individually or in & group setting, concermning any wmatter relating 1o
mine safety and health. Tn afl other situations and respects, the restrictions of Section 1,
paragraph 2 of the Order will upply. Specifically, Mr, Main will abide by these
restrictions when the meetings or communications involve any: 1) pending litigation in
judicial or administrative tribunals to which the UMWA or UMWA Carcor Centers is a
party or represents & party; 2) grant determinations in which cither the UMWA or
UMWA Career Centers is an applicant; or 3) any particular matiers involving specific
parties in which Mr. Main previously participated as a consaltant to the UMWA and
UMWA Career Centors. including regulations and mandaiory safety snd heaith standards.

Mr. Main has been, and will continue to be advised on the applicability of all other
aspects of the Order, as well as the restrictions impased by all other othics laws and
regulations, and has agreed to take the necessary steps 1o be in full compliance with these
authorities.

s I EN 6
November 1G, 2009

Robert A. Shapiro
Associate Solicitor for Legal Counsel
Alternate Designated Ethics Official



DEPARTMENT OF JUSTICE
Whashington
May 6. 2009
CERTIFICATION OF PUBLIC INTEREST WAIVER FOR DAVID OGDEN

FROM: Lee L Lofthus
Diesignated Agency Fihies Offieial, Deparmment of Justice

SUBJECT:  Waiver from Restrictions Related to Wilmer Cuiler Pickering Hale and Dorr, LLEP
in Investigation of Government Attorney Conducet in United States v. Theodore F. Bievens, Crim.
o, 08-231 (D.D.C.Y

Pursuant to.the authority delegared under Section 3 of Executive Order 13440 and fOr the reasons
stated in the atrached memoranduni and after consultation with the Counsel to the President, 1
hereby certify that a Hmited waiver of the restrictions of paragraph 2 of the Ehics Pledge is fn the
public interest Tor appointee David W. Ogden in the position of Deputy Attorney Genera] in the
Department of Justice, Mr. Ogden shiall not be restricted from participating in the invesigation
into the conduet of government attomeys in United States v. Theodore ¥, Stevens, Crim. No. (8-
231 {D1.D.C.), subjest to the Hmitations set forth in the attached memorandus and without
wativing the Hrrittion on Mr. Ogden’s participation in regulations and contracts as provided in
peragraph 2 of the Ethies Pledge. This walver does not otherwise affect Mr, Ogden’s obligation
to eomply with other provisions of the Ethics Pledge or with all other pre-existing government
ethics rules.

Sipned ) e e e Date
Lee 1. Kot/ ¢
Presignated Agency Ethics Official
Drepartment of Justice




United States Department of State

Washington, D.C. 20520

www.state gov

TO: Stephen J. Rapp

Determination to Grant Waiver of Ethics Pledge Restriction on Participating
in Particular Matters Involving Former Emplovers

Background Regarding Ethics Plédge

Executive Order 13490, “Ethics Commitments by Executive Branch
Personnel,” (EQ) Section 1 requires all covered political appointees to abide
by several commitments. One of those commitments provides that a
covered appointee may not for a period of two years from the date of his
appointment participate in any particular matter involving specific parties
that is directly and substantially related to his former employers. (Obama
Ethics Pledge, Paragraph 2). A major purpose behind this restriction is to
ensure that political appointees not leave the public with the appearance that
any official actions they take are influenced by their former employers rather
than by the interests of the United States. For purposes of applying this
restriction, the term “particular matter” has been interpreted to include
“meetings or other communication relating to the performance of one’s
official duties with a former employer or client.” DO-09-011, OGE
Memorandum to Designated Agency Ethics Officials, March 26, 2009.

However, a waiver of the restrictions contained in Paragraph 2 may be
granted upon a certification either that the literal application of the
restriction is inconsistent with the purpose of the restriction or that it is in the
public interest to grant the waiver. EQ, Sec. 3(b). By memorandum dated
February 23, 2009, the Office of Government Ethics announced that the
Director of OMB had determined that the Designated Agency Ethics Official
of each executive agency was the most appropriate designee to grant such
waivers, after consultation with the Counsel to the President. See DO-09-
008, OGE Memorandum to Designated Agency Ethics Officials, February
23, 2006.

Background Regarding Your Appointment

You are the Ambassador at Large for War Crimes Issues at the U.S.
Department of State. In that capacity, your duties will include advising the
Secretary of State directly and formulating U.S. Policy responses to
atrocities committed in areas of conflict and elsewhere throughout the world.




Your duties will also include coordinating U.S. Government support for war
crimes accountability in the former Yugoslavia, Rwanda, Sierra Leone,
Cambodia, Iraq, and other regions where crimes have been committed
against civilian populations on a massive scale. Your duties will require
coordination with the United Nations and the various international tribunals,
including the Special Court for Sierra Leone.

Most recently, you were an employee of the United Nations, serving
as Independent Prosecutor of the Special Court for Sierra Leone (the “Sierra
Leone Court”).! For the purposes of the Obama Ethics Pledge, we consider
you an “employee” of the Sierra Leone Court, as well as the United Nations.
You are seeking a waiver of Paragraph 2 of the Ethics pledge with respect to
your former employers on the basis that the literal application of the
restriction is inconsistent with the purpose of the restriction and/or that the
waiver would be in the public interest.

Waiver of Paragraph 2 of the Ethics Pledge

You were appointed to your position with the United Nations directly
by the Secretary General. Your official title was Chief of the Office of the
Legal Affairs in the Executive Office of the Sierra Leone Court, holding the
rank of Under Secretary. In this capacity, you served as Independent
Prosecutor of the Sierra Leone Court.  The United Nations underwrote your
salary and benefits and the Sierra Court underwrote your expense
reimbursement.

In your role as Ambassador at Large for War Crimes Issues, you will
be called upon to work with the United Nations and the Sierra Leone Court
in many areas. This interaction will include constant contact with United
Nations and Sierra Leone Court officials at all levels with respect to
particular matters involving specific parties, most noticeably,
communications with respect to operations of the Sierra Leone Court and
other United Nations-affiliated courts; oversight of those institutions on
behalf of the United States Government on such matters as appointment of
judges, prosecutors, and other senior officials and on personnel and

: The Special Court for Sierra Leone was established jointly by the Sierra
Leone Government and the United Nations to hear and decide criminal cases
involving violations of International and Sierrean humanitarian law. Itis
funded entirely from donations from governments, including the U.S., which
has traditionally donated $80 million per year for the Court’s maintenance.




budgetary matters; information sharing; cooperation of member-states;
arrests of fugitives; ongoing cases for violations of International
Humanitarian Law; disposition of prisoners; U.S. diplomatic efforts on
behalf of the tribunals; and other issues related to U.S. support for the courts.
You may also be called upon to consult with the United Nations with respect
to creating a new Court or dismantling an existing one. If you are not able to
participate in these communications, you will be unable to adequately
perform your duties as Ambassador at Large for War Crimes Issues. For
this reason, I believe that a waiver of Paragraph 2 of the Ethics Pledge is
prudent in order to avoid even the appearance of a conflict of interest.

It is my determination that the literal application of the restriction in
this situation would be inconsistent with the purposes of the restriction.
Because the United Nations is an international organization consisting of
many countries, including the United States, and the Sierra Leone Court is a
tribunal tasked with creating a forum for the trial of violations of
international humanitarian law, the interests of these organizations are
generally consistent with the interests of the United States. The United
States provides significant funding to both the United Nations and the Sierra
Leone Court and is the largest single contributor to both. Also, because
neither organization is organized for the purpose of generating a monetary
jprofit, there is no concern that you would take official action motivated to
increase the revenues of either of these organizations. [ therefore believe
that as Ambassador at Large for War Crimes Issues, you will not leave the
public with the appearance that your actions are influenced by the interests
of your former employers, rather than by the interests of the United States.

I also believe that a waiver of Paragraph 2 of the Ethics Pledge is in
the public interest because your work as Ambassador at Large for War
Crimes Issues will also require you to formulate U.S. policies in responding
to atrocities committed throughout the world as well as develop policies and
practices intended to prevent future atrocities. Such functions will for the
most part réquire working on a broad strategic and policy level and will not
entail making decisions on particular matters involving specific parties.

You have extensive experience with respect to war crimes issues, and
it is precisely your understanding of these issues that helps bring value to
this position. You have spent the past two years working as Independent
Prosecutor of the Sierra Leone Court, and the six years before that in the
Office of the Prosecutor of the International Criminal Tribunal for Rwanda,
first as a Senior Trial Attorney and then as the Chief of Prosecutions. Asa




result of these experiences, you have developed an intimate knowledge of
the United Nations and the United-Nations affiliated Courts, including their
managements programs and policies, and the way they function and interact.
You have also developed extensive knowledge of the interpretation and
application of international humanitarian law. It is essential that the United
States have an effective, credible voice in the Department of War Crimes
Issues on many important issues that arise in that area of the law and in those
forums.

Finally, although you were paid by the United Nations and work at the
Sierra Leone Court, your position as Independent Prosecutor of the Sierra
Leone Court did not require you to advocate on behalf of either the United
Nations or the Court. Instead, your office functioned independently from
both organizations, receiving instructions on its programs from no outside
organization.

Based on these factors, [ hereby determine that a public interest
waiver in your case is appropriate. 1 certify that the nature of your previous
employment arrangements should not restrict your ability to provide services
to the Department of State with regard matters involving the United Nations
or the Sierra Leone Court, and I therefore waive Paragraph 2 of the Ethics
Pledge. The Counsel to the President concurs in this waiver.

Furthermore, to the extent a reasonable person with knowledge of the
relevant facts may question your impartiality in matters relating to the
described organizations, Ihave made a separate determination, pursuant to 5
C.F.R. § 2635.502, that the U.S. Government’s interests in your ability to
participate in these matters, given the critical responsibilities associated with
your position as U.S. Ambassador at Large for War Crimes Issues,
outweighs the concern that a reasonable person may question the integrity of
the Department of State’s programs and operations.

~ VR
s/ o

Date (/ James H. Thessin
Designated Agency Ethics Official




Office of the DAEQ : 4400
U.S. Department of Homeland Sccurity
Washington, DC 20528-0485
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May 19, 2009

TO: Janet A. Napolitano
Secretary

Philip R. Reitinge

FROM: Rg, :
g TRlE cy Ethics Official
SUBIECT: Amended Certification of Public Interest Waiver for Philip R.
Reitinger

Pursuant to the authority in Section 3 of Executive Order 13490 delegated to me by the
Director, Office of Management and Budget, and for the reasons stated in the attached two
memoranda dated March 24, 2009 and May18, 2009, and after consultation with the Counsel to the
President, I hereby certify that a waiver of the restrictions of paragraph 2 of the ethics pledge is in
the public interest for appointee Philip R. Reitinger in the positions of Deputy Under Secretary for
National Protection and Programs Directorate and Director of the National Cybersecurity Center, in
the Department of Homeland Security. This certification amends and supersedes the certification
dated March 24, 2009. Philip R. Reitinger shall not be restricted from participating in any particular
matter involving specific parties that is directly and substantially related to his former employer
Microsoft Corporation, or the Software Assurance Forum for Excellence in Code and the
Information Technology Information Sharing and Analysis Center. This waiver does not otherwise
affect Mr. Reitinger’s obligation to comply with other provisions of the Ethics Pledge or with all
other pre-existing government ethics rules.
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May 18, 2009

MEMORANDUM FOR: Robert E, Coyle
Designated Agency Ethics Official

FROM: Janet Napolitano
SUBJECT: Appointment of Philip R. Reitinger as Director, National
Cybersecurity Center

! intend to designate Philip R. Reitinger as the Director of the National Cybersecurity

Center (NCSC) as provided in National Security Presidential Directive-54/Homeland Security
Presidential Directive-23. Mr. Reitinger is currently the Deputy Under Secretary for the
Department of Homeland Security’s (DHS) National Protection and Programs

Directarate (NPPD), a position for which he has previously been granted a waiver from
paragraph 2 of Executive Order 13490, the revolving door ban for entering appointees. His
waiver addresses the fact that his DHS responsibilities would require him to participate in
particular. matters involving Microsoft, SAFECode, or the Information Technology Information
Sharing and Analysis Center (ITISAC). As discussed below, while the duties of this position
have a significantly lower likelihood that “particular matters involving specific parties” that
would be likely to involve any of those three entities as a party or the representative of a party,
such matters could be encountered. Thercfore, please advise whether the waiver given for his
duties as Deputy Under Secretary will permit Mr. Reitinger to serve as NCSC Director without
facing an unresolved conflict. If the existing waiver does not cover Mr, Reitinger as the Dircctor
of the Center, I request that the bar imposed by paragraph 2 of Executive Order 13490 in
connection with his duties as Director of the Center be waived.

Mr. Reitinger holds a Bachelor of Engineering degree in Electrical Engineering and Computer
Science from Vanderbilt University (1984, first in graduating engincering class with a 4.0 grade
point on a 4.0 scale). He also holds a Juris Doctor degree from Yale (1987). Mr. Reitinger’s
former employer was Microsoft, wherc he was employed as the Chief Trustworthy Infrastructure
Strategist from 2003 to his appointment in March 2009 to his current position. Mr. Reitinger
was not a lobbyist, but an executive in Microsoft. Prior to his service with Microsoft,

Mr. Reitinger was employed principally in various roles in the Executive Branch of the Federal
Government, with duties largely related to criminal law enforcement, most recently computer
and intellechual erimes.

Since the NCSC was established in March 2008, it has been responsible for promoting

collaboration and consultation among numerous Federal cybersecurity centers to improve
situational awarencss of cyber threats to federal networks. As described in the NCSC Concept of

www.dhs.gov



Operations, the NCSC also encourages sharing and collaboration of information gained through
engagement with private sector and foreign partners. The Director reports directly to me and
provides support to the Secretary of Defense, Attomey General, Director of National
Intelligence, and assistants to the President in performance of their respective cybersecurity
responsibilities. The Director is expected to remain apprised of state-of-the-art information
technology and analytics tools and methodologies, but his interaction with the private sector and
foreign entities is not to conflict with or be independent of the work and processes of existing
U.S. Government relationships and frameworks. The Director also shares responsibility with the
Office of the Director of National Intelligence (ODNI) to oversee the network that connects
member cybersecurity centers. The ODNI maintains technical and budget responsibilities,
oversees implementation of network connectivity, and coordinates budgetary and programmatic
reporting to the Office of Management and Budget. Once the network is operational, the
Director will maintain the architecture for day-to-day collaboration. Mr. Reitinger’s
responsibilities will not inciude matters related to award of contracts to his former employer or
others; nevertheless, NCSC functions may involve Microsoft, SAFECode, or the ITISAC as
parties to particular matters involving specific parties or as a representative of members of the
broader communications sector to such matters.

Mr. Reitinger’s service as NCSC Director is essential to the efficient and effective conduct of the
Department’s cybersecurity responsibilities because of his unique expertise, industry perspective,
and responsibilities for cyber programs with NPPD. It is the public interest that he serve as the
NCSC Director. The Secretary of Defense, Attorney General, and Director of National
Intelligence support this appointment,



Office of the DAED
LS. Department of Homeland Security
Washington, DC 20528-0485

% Homeland
N Security
March 24, 2009

TO: Janet A. Napolitano
Secretary

Philip R_ Reitinger

FROM:
cy Ethics Official

SUBJECT: Certification of Public Interest Waiver For Philip R. Reitinger

Pursuant to the authority in Section 3 of Executive Order 13490 delegated to me by the
Director, Office of Management and Budget, and for the reasons stated in the attached memorandum
and after consultation with the Counsel to the President, I hereby certify that a waiver of the
restrictions of paragraph 2 of the ethics pledge is in the public interest for appointee Philip R.
Reitinger in the position of Deputy Under Secretary for National Protection and Programs
Directorate in the Department of Homeland Security. Philip R. Reitinger shall not be restricted from
participating in any particular matter involving specific parties that is directly and substantially
related to Microsoft Corporation, the Software Assurance Forum for Excellence in Code, or the
Information Technology Information Sharing and Analysis Center. This waiver does not otherwise
affect Mr. Reitinger’s obligation to comply with other provisions of the Ethics Pledge or with all
other pre-existing government ethics rules.
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March 24, 2006

MEMORANDUM FOR: Robert E. Coyle
Designated Agency Ethics Official

FROM: Janet Na%%v 31;“\«
SUBJECT: Waiver of Ethics Commitment

1 intend to appoint Philip R. Reitinger to the position of Deputy Under Secretary for National
Protection and Programs Directorate (NPPD). Microsoft is Mr. Reitinger’s current employer.
In addition, he is a member of the board of directors of the Software Assurance Forum for
Excellence in Code {SAFECode) and he is an officer in the Information Technology Information
Sharing and Anaiysis Center (ITSAC). A significant portion of the duties of this position relate
to cybersecurity and necessarily invoive Microsoft, SAFECode, and ITSAC in a number of
ways. Consegquently, Mr. Reitinger will be barred by the Ethics Commitment from being
involved with certain matters in which any of these entities has an interest or is represented.
Pursuant to Section 3 of Executive Order 13,490, I request the prohibition of Section 1,
paragraph 2 of Executive Order 13,490, the revolving door ban for all entering appointees, be
waived in Mr. Reitinger’s case because it is in the public interest to do so. Mr. Reitinger would
bring essential private sector experience in critical infrastructure, focused on cybersecurity and
infrastructure protection to Department of Homeland Security (DHS). Despite a diligent search,
no candidate has been identified who would not bring similar conflicts with him or her.

No identified candidate would bring with him or her the native ability, training, and experience
that Mr. Reitinger offers.

Mr. Reitinger holds a Bachelor of Engineering degree in Electrical Engineering and Computer
Science from Vanderbilt University {1984, first in graduating engineering class with a 4.0 grade
point on a 4.0 scale). He also holds a Juris Doctor degree from Yale (1987). He has been
employed with Microsoft since 2003 as the Chief Trustworthy Infrastructure Strategist.

Mr. Reitinger is not a lobbyist; he is an executive in Microsoft, Prior to his service with
Microsoft, Mr. Reitinger was employed principally in various roles in the Executive Branch of
the Federal Government with duties largely related to criminal law enforcement, most recently
computer and intetlectual crimes.

DHS is responsible for working a new cybersecurity public/private sector partnership, which is a
high priority for the Department, the Administration, and the Nation, Mr. Reitinger has broad
and deep experience working within the important and complex government and private industry
partnership organizations and will be key to rapidly affecting change. This experience is critical
to our ability to defend public and private critical infrastructure. Specifically, his work on the
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CSIS Commnission on Cyberseounty for the ddth Prosideney, on ihe Presidents Nanonal Security
Tolecommunications Advisary Commitee (NSTAC) and the FTU High Leval Experts Groop on
Cyherseeurnty demonstrate hs anique backgrouad. e brings a combination of govermnam and
private <ector views drastically aceded in DHS fur the cyberseeurity mission  Fiis past
erpaiicher wath the ‘atbnadion fechnology Sector O ordinaeing Couscil weuictang s creatan,
and s the seeton®, Tnfoaniation Sharing and Ansbvas Coprer Prestdents v couad oanoviag
CHISS capabiiien g oo gy momeet I egnneibgis

The need for this waiver is driven by the fact that Microsoit, SAFECode, and {ITSAC arc entitics
govenied by the aritical safmstreciure rote of DHS fr Reitinger s work at DHS would vequue
fhat he pacicrpats o parcalar psatiers insobong o spoedic party that s directly wnd aubstanouily
celated 1y these three catrites i seiaection with she Dreparmmeant’s togvlatery function,

i adlition, 1T i dkely thao Microsot and (USAC wli he reprasenced in moctings that are nof
open tw the pubhic that the Deputy, NPPD, would arrend. tor cxample, the FAC exempt Ceiveal
Intrastructuee Parinershup Advisery Counctl (CIPALC) Due w the level ot the pusiton and the
spructure of the work, Mo Reibinger is not expected o be involved in matters related to award ot
contricts o s fonner smplover or otherwise, howaver s regulatory and conrdmation roles
gy have gupaet i Macrssolt, SAFECude, 115AC, and the dasociated sndastiy nectur.
Cberseeurtty ad Fedurat gosernaee v amergiog Bebd fUis cnticat o the pabfr: and tie
country Mt the resalatory Wk i fus aged produses sffecive reguianons it cus be
anplomatesd by the moustey @etor aad work s conceronith the Adniimstedtions CILors i
cabilize the coonomy, S 2 otnges s uhk e HOSPeCHve cuninyg o the satiatrn e ensers
e ctfecniveness af die Faboab Governesiead's rogulatory verk



Processes and controls are in place that will review Mr. Reitinger’s role in this position.

Mr. Reitinger will report to the Under Secretary for NPPD, a position requiring Senate
confirmation. All regulatory work is thoroughly reviewed by Office of General Counsel, an
independent authority within DHS that does not report to NPPD. Additionally, Mr. Reitinger’s
work would affect the entire sector, not just these entities. Therefore the industry itselfisina
position to play the watch dog role to DHS’s work in the eyber sector.



UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THE GENERAL COUNSEL

March 23, 2009

CERTIFICATION OF PUBLIC INTEREST WAIVER FOR MARGOT ROGERS

FROM: Susan Winchell
Designated Agency Ethics Official, Department of Education

SUBJECT: Wajver from Restrictions Related to the Bill and Melinda Gates
Foundation

Pursuani to the authority delegated under Section 3 of Executive Order 13490 and
for the reasons stated in the attached memorandum and afier consultation with the
Counsel to the President, T hereby certify that a waiver of the restrictions of paragraph 2
of the ethics pledge is in the public interest for appeintee Margot Rogers in the position
of Senior Counselor to the Secretary of Education in the Department of Education.
Margot Rogers shall not be restricted from participating in any particular matier
involving specific parties that is directly and substantially related to her former employer,
the Bill and Melinda Gates Foundation. This waiver does not otherwise affect Ms.
Rogers’s obligation to comply with other provisions of the Ethics Pledge or with all other
pre-existing gove: en}pthio rules.

P s £ 7

Signed ___ /2 Ve AN AL Date Jéﬁ o7
: —>"Susan Winchell
Designated Agency Ethics Official
Departrnent of Education

400 MARYLAND AVE,, S.W. WASHINGTON, D.C. 20202-21 10
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United States
Depertment of

Agriculture MEMORANDUM FOR UNDER SECRETARY FOR RESEARCH, EDUCATION AND

Office of the ECONOMICS RAJIV J. SHAH
Assistant Secretary
for Administration

.
e s o FROM:  Raymond J. Sheehan

1400 Independence Designated Agency Ethics Official
Avenue 8W
‘Washingten, DC
20250-2110

SUBJECT:  Waiver of Paragraph 2 of the Ethics Pledge

I have determined that it is in the public interest fo grant a waiver of paragraph 2 of Executive
Order 13490, “Ethics Commitments by Executive Branch Personnel” (January 21, 2009) to Rajiv
J. Shah as Under Secretary for Research, Education and Economics (REE), U.S, Department of
Agriculture (USDA).

USDA’s mission is to provide leadership on food, agriculture, natural resources, and related
issues based on sound public policy, the best available science, and efficient management. In
order to accomplish this mission, USDA partners with a large number of non-Federal entities,
including charitable, non-profit foundations that participate substantially in activities that align
with USDA’s mission. This waiver addresses Dr. Shah's relationship with The Bill & Melinda
Gates Foundation (Gates Foundation), his former employer and a potential partner in USDA’s
Global Food Security Initiative. The Gates Foundation is a potential funding source for the
Initiative but not a recipient of USDA grants and funding.

Dr. Shah came to USDA. after having served in a vatiety of roles at the Gates Foundation,
including as Director of Strategic Opportunities and as Director of the Agricultural Development
Program. The Foundation is significantly involved in national and international efforts to
alleviate hunger and poverty and to improve health around the world. Support for agricultural
injtiatives 18 a major component of the Foundation’s Global Development Progiam (Program).
D1. Shah, while at the Gates Foundation, led the agricultural development aspects of that
Program.

Currently, based specifically upon his extensive experience in the Program at the Gates
Foundation, Dr. Shah has been assigned by Secretary Vilsack to serve as the chief USDA
representative in the Global Food Security Initiative (Initiative) which is driven by a “Whole of
Government” approach and is led collectively by the Department of State, the National Security
Council, USAID, the Treasury Department and USDA. The Initiative involves a collaboration
with multiple partners, including public-private partnerships that implicate the Federal
Government and various non-governmental entities, including, but not limited to, foundations,
including the Gates Foundation. Ultimately, these non-governmental entities will work to
provide both technical expertise and financial assistance in which the non-governmental entities

An Egual Opportunity Employer



provide the funding. In connection with the Initiative, Dr. Shah needs to engage in meetings-
both one-on-one and in group settings, involving Federal agencies, foreign countries, grantees,
and non-Federal entities to assess the most efficient and effective means for distributing the
technical and financial assistance committed by these various parties The non-federal entities he
needs to engage with include the Gates Foundation. In these efforts, the Gates Foundation is
expected to be a major participant through its Global Development and Global Health programs
Other collaborations with the Gates Foundation on national agricultural policy goals are
anticipated.

In light of the importance of the aforementioned efforts to the U8 Department of Agriculture, 1
have determined that it is in the public interest to grant Dr. Shah a waiver of the provisions of
paragraph 2 of Executive Order 13490. Accordingly, I authorize Dr. Rajiv J. Shah to participate
personally and substantially in all matters affecting the Gates Foundation including particula:
matters involving specific parties, in connection with the development and implementation of the
Food Security Initiative and other national and international food, agricultural and health
initiatives and other programs to which he is assigned as Under Secretary for REE. However, he
is not authorized to participate in any grants or procurement contracts given by USDA to the
Gates Foundation, or in any similar transactions that would result in a ransfer of Federal funds
fo the Gates Foundation.

A. A~
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Rayménd J. Shechan
Designated Agency Ethics Official

R Dated: ”:/ 9‘/ Zéﬁ/ g



UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THE GENERAL COUNSEL

Aprii 28, 2009
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CERTIFICATION OF PUBLIC INTEREST WAIVER FOR MARGOT-REGGERS
/s
FROM: Susan Winchell
Designated Agency Ethics Official, Department of Education

SUBJECT: Waiver from Restrictions Related to the Bill and Melfinda Gates
Foundation

Pursuant to the authority delegated under Section 3 of Executive Order 13490 and
for the reasons stated in the attached memorandum zand after consultation with the
Counsel to the President, 1 hereby certify that & waiver of the restrictions of paragraph 2
of the ethics pledge is in the public interest for appointee James (Jim) H. Sheiton III in
the position of Assistant Deputy Secretary for Innovation and Improvement in the
Department of Education. Jim Sbelton shall not be restricted from participating in any
particular matter involving specific parties that is directly and substantially related to his
former employer, the Bill and Melinda Gates Foundation. This waiver does not
otherwise affect Mr. Shelton’s obligation to coraply with other provisions of the Ethics
Pledge or with all gther pre-gx/isﬁng government ethics nules.

p .
Date }%K )4

Signed .
- Susan %inchell t
Designated Agency Ethics Official
Department of Education

400 MARYLAND AVE, 5.W. WASHINGTON, D.C. 202022110
Oup mission Is 1o ersvre erinl oeeess fo education and 1o promote eduzational excallence trevghonut the Nation



U.S. Department of Labor g of e Saliniior

Wakkington, D0, 26240

May 18,2009

CERTIFICATION OF PUBLIC INTEREST WAIVER FOR NAOMI WALKER

FROM: ROBERT A. SHAPIRO
Assaciate Solicitor for Legal Counscl
Alternate Designated Agency Ethics Official. Depanment of Labor

SUBJECT: Waiver from Restrictions Related to the AFL-CIQ

Pursuant to the authority delegated under Section 3 of Executive QOrder 13490 and for the
reasons stated in the attached memorandum and after consultation with the Counsel to the
Presidem. { hereby certify that a limited waiver of the restrictions of paragraph 2 of the ethics
pledge is in the public interest for appointee Naomi Walker in the position of Associate Deputy
Secretary in the Department of Labor. Ms. Walker shall not be restricted from participating in
any particular mauer involving specific parties that is directly and substamially related o her
farmer emplayer, the AFL-CTO, subject 1o the limitations set forth in the attached memerandum.
This waiver does not otherwise affect Ms. Walker®s obligation Lo comply with other provisions
of the Lthics Pledge or with all other pre-existing government ethics rules.

»~ - p——

Signed Date /Ay 18, 2eey

Robert A. Shapiro

Associate Solicitor for Legal Counsel

Allernate Designated Agency [thics Official
Department of Labor

Altachment



May 1§, 2009

MEMORANDUM IN SUPPORT OF PUBLIC INTEREST WAIVER FOR NAOMI
WALKER, ASSOCIATE DEPUTY SECRETARY, UNITED STATES
DEPARTMENT OF LABOR

In accordance with Section 3 of Executive Qrder 13490 (January 21, 2009), [ have
determined that it is in the public interest to grant a limited waiver to Naomi Walker in
order for her to effectively carry out her duties as Associate Deputy Secretary, United
States Depariment of Labor. This walver is limited to enable Ms. Walker (o have certain
individual communications with her former employer on particular maiters of general
applicability notwithstanding the definition of “particular matter involving specific
parties” in Section 2(h) of the Order.

Background. The United States Department of Labor was established in 1913, Its stated
purpose is “to foster, promole, and develop the welfare of wage earners of the United
Siates, to improve their working conditions, and to advance their opportunities for
profitable employment.” 29 U.S.C. §551. The Department’s broad responsibilities are
not limited te those persons currently in the workforce, It serves persons who seek the
skills to enter the workforce through its employment and training program. It also serves
those who are temporarily out of work through the unemployment insurance system.
Finally, through the pension iaws it administers, the Department protects the retirement
savings of those who have left the workforce. The Department administers a variety of
Federal labor laws, including those that guarantee workers' rights to safe and healthful
working conditions; &2 minimum hourly wage and overtime pay; freedom from
employment discrimination; unemployment insurance; and other income support. In
carrying out its responsibilities, the Department necessarily interfaces and maintains
dialogues with a large number of externai groups, including labor unions, businesses,
trade associations, public interest groups, and other stakeholders.

Justification for the Waiver, To carry out these public liaison and outreach activities, the
Department has historically assigned one or more persons at very senior levels in the
Department whose principal responsibilities include communication with individuals and
groups about the Department’s responsibilities and programs. One of these senior
positions is the Associate Deputy Secretary. Based on an expert understanding of the
views and philosophy of the Secretary, the Associate Deputy Secretary is charged with
spearheading several initiatives and programs for the Secretary. This responsibility is
carried out in several ways. First, the Associate Deputy Secretary fully participates in the
overall management of the agency and exercises primary responsibility for matters
pertaining to policy and program coordination, especially for those dealing with the labor
movement, worker advocacy organizations, and other related organizations. The
Associate Deputy Secretary also analyzes and advises on the tmplications of proposed,
new or revised policies, reguiations, and legisiative proposals and assesses their impact
on outside groups, organizalions and businesses. In this regard, the incumbent



coordinates and consufts with senior management officiais of the Department, other
agencies, and extemnal stakeholders, as appropriate, regarding major initiatives, actions
accomplished, milestones to be achieved, and any issues or problems as retated. The
Associate Deputy Secretary also has the very important role of representing the
Departinent of Labor in discussions and negotiations with representatives of public and
private organizations and officials of other Government agencies. In this capacity, the
incumbent presents and explains the views and proposals of the Secretary and in tum
conveys to the Secretary the views and proposals of other parties, accompanied by in-
depth analyses of the impact of such proposais. It should be noted, however, that this
position has no regulatory or enforcement responsibilities, nor does it have authority to
award contracts or grants on behalf of the Department.

In order 1o effectively carry out all of these responsibilities and duties, the Associate
Deputy Secretary must bring to the job a wide range of job skills and experiences. While
some of these qualifications can be obtained through education and training, most require
job experiences with the very kinds of groups and organizations that the Associate
Deputy Secretary will interface as part of her responsibilities at the Departrment of Labor.
In addition to the practical experience and knowledge of their workings, prior work with
these public and private sector organizations inherently enhances the incumbent’s
credibility and effectiveness,

Naomi Walker, the Associate Deputy Secretary, brings a wide range of relevant
experiences to this position. Since 1997, she has held several responsible positions with
the AFL-CIO. Most recently, she has been Director of State Government Affairs. In that
role she has developed and led the federation's state legislative agenda in coordination
with affiliated unions, departments within the AFL-CIQ, and policy organizations. In
doing so, she worked with key state and national policy organizations to develop strategy,
coordinate message, and provide research and technical assistance to state federations and
state fegislators. She established and directed the National Labor Caucus of State
Legislators, now consisting of over 1000 members. She convened regular conference
calls and meetings to discuss key legislative issues and represented labor at meetings of
intergovernmental organizations like the National Conference of State Legisiators.
Earlier in her tenure at the AFL-CIO, she served as Media Oultreach Coordinator. In this
capacity she designed and developed communications strategies 1o highlight family and
policy issues, from Social Security and affordable health care to paycheck deception and
campaign finance reform. In this role, she wrote sample press materials and talking
points to assist state federations with state and national legislative campaigns. She also
worked with allied organizations to coordinate message and grassroots events.

Prior to joining the AFL~-CIO, Ms. Walker held a number of other positions utilizing
skills necded in her current position. Specificaily she served as: Field Director for the
Center for Public Policy in Washington, D.C.; Midwestern Regional Field Organizer for
the Children’s Defense Fund in Columbus, Ohio; and Training Coordinator for the Ohio
Youth Services Network in Columbus, Ohio.



Conclusion. Section | of Executive Order 13490 provides that every appointee in every
executive branch agency appointed on or after January 20, shall sign, and upon signing
shall be contractually committed to, a pledge that contains a number of provisions. Of
relevance here is the “Revolving Door Ban - All Employees Entering Government.”
Appointees signing this pledge commit to the following:

[ will not for a period of 2 years from that date of my appointment, participate in
any particular matter involving specific parties that is directly and substantially
related to my former employer or former clients, including regulations and
contracts.

The term “particular matter involving specific parties” is defined as follows:

“Particular matter involving specific parties”” shaill have the same meaning as set
Jorth in section 2641.201(b) of title 5, Code of Federal Regulations, except that it
shall also include any meeting or other communication relating to the
performance of one 's official duties with a former employer or former client,
unless the communication applies to a particular matter of general applicability
and participation in the meeting or other event is open to all interested parties.”

Executive Order 13490, Section 2(h).

As explained above, the core responsibilities of the Associate Deputy Secretary position
involve communication and outreach to labor umons, public interest groups, and others.
Any incurmnbent in this position has a real advantage, and one thal benefits the Department
and the public, if he or she has background working in one of these organizations. This is
especially true when the organization is a major labor union, such as the AFL-C1O, which
represents 56 national and intemational unions representing |1 million workers.
Regardless of the Presidential Administration, the Department of Labor has maintained
regular lines of communication with the AFL-CTO on a wide range of Departmental
programs or activities. Limiting the Associate Deputy Secretary’s communications
would be detrimental to the Department and o the millions of persons represented by the
AFL-CIO. There is no other position in the Department whose incumbent has simtlar
responsibilities.

Accordingly, I have determined that — because of the nature and importance of the
Associate Deputy Secretary position and Ms. Walker’s uniguely suited qualifications — it
is in the public inierest to grant a Hmited waiver of Executive Order 13490, in accordance
with Section 3 of that Order. As stated earlier, this waiver is limited {o enable Ms.
Walker to have individual communications with the AFL-CIO on particular matters of
general applicability as defined in Section 3(h) of the Order. Ms, Walker has been, and
will continue 1o be advised, on the applicability of all other aspects of the Order, as well
as the restrictions imposed by all other ethics laws and regulations, and has agreed 10 take
the necessary steps to be in fuli compliance with these authorities. In particular, she will



abide by the restriction in Section 1.2 of the Order prohibiting, for a 2 year period from
the date of her appointment, her participation in any particular matter involving specific
parties that is directly and substantially related to the AFL-CIO, including regulations and
contracts.

4 ./“,
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Robert A. Shapiro

Associate Solicitor for Legdl Counsel
Alternate Designated Agency Ethics Official
United States Department of Labor



Waiver Pursuant to Section 3 of Executive Order 13490

After consultation with the Principal Deputy Counsel to the President, | hereby waive the requirements
of paragraph 2 of the Ethics Pledge of Mr. Chris Weideman with respect to his former relationship with
Willlams & Connolly LLP.

Executive Order 13490 (Ethics Commitments by Executive Brarich Personnel) requires ali presidential
appointees to sign an ethics pledge that, among other things, prohibits them from working on particular
matters involving specific parties who were their employers or clients within the two years prior to their
appointment or communicating with such parties on official business. Section 3 of the Executive Order
provides that a waiver of the restrictions may be granted when it is determined “(i) that the literal
application of the restriction is inconsistent with the purposes of the restriction, or (i) that it is in the
public interest to grant the waiver.” Sec. 3(a).

| have determined that this waiver is in the public interest in order to allow Mr. Weideman to continue
working on particular matters involving specific parties in which he has developed substantial
knowledge and expertise. By law, former Presidents have certain interests that attach to their office as
former Presidents. Historically, in order 1o respect those interests, the White House maintains contact
with representatives of the offices of former Presidents. Mr. Weideman has been one of the White
House attorneys tasked with maintaining this contact with a representative of the office of former
President George W. Bush.

On June 18, 2009, former President Bush’s representative, Mr. Emmet Flood, joined the partnership of
Williams & Connolly LLP, Mr. Weideman's former firm. Because Mr. Weideman has developed
institutional knowledge on the matters involving the officerpf former President Bush and because
transferring his responsibilities to other staff members would substantially disrupt the White House's
ongoing work, | have determined that the continuity of his office’s coordination with the former
President’s office was in the public interest. Based on the foregoing, | hereby grant this waiver pursuant
to Section 3 of the Executive Order to Mr. Weideman in order to permit his continued and
uninterrupted participation in particular matters involving the office of the former President. This
waiver is limited only to particular matters involving specific parties relating to Williams & Connolly’s
representation of the office of former President George W. Bush. 1 understand that Mr. Weideman will
otherwise comply with the remainder of the pledge and with all preexisting government ethics rules.

4 oL
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Dated: August 13, 2009 Special Counsel to the President and
Designated Agency Ethics Official
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MEMORANDUM
OFFICE OF THE GENERAL COUNSEL

To: Aaron S, Williams, Director

From: Canl R. Soscbee, Designated Agency Ethics Official =B /

Dhace: Auguse 24, 2009

Subject: President Obama's Ethics Pledge ~ Limited Waiver on Particular Matters Pertaining

o National Peace Corps Association

EXECUTIVE SUMMARY

Pussuant 5o Section 3 of Execunve Order 13490 (January 21, 2009), and delegated authoricy from
the Director of the Office of Management and Budger, this 15 2 imited waiver permining you to
pacticipate in or speak at meetings and conferences or other events involving or hosted by the
Nanonal Peace Corps Association (NPCA) or its leadership, including fundraising events, provided
that your participation would otherwise be permissible under the Standards of Ethical Conducr for
Ernployees of the Executive Branch (5 CFR 2635.808), and where such actjvites would continue o
promote and mainkain a posttive relatonship between Peace Corps and the Reruned Peace Corps
Volunteer (RPCV) community or would otherwise advance or promote the programs and acavitics
of Peace Corps,

This warver does not extend to your participation during the applicable two-year period in any
present or future Peace Corps cooperanve agreement, contract, or other funding mechanism
berween Peace Corps and NPCA, nor 1 any other particular matters that would dicecdy and
predicrably aftece NPCA’s financial interests.

DISCUSSION AND ANALYSIS

Under President Obama’s Executive Order 13490 (January 21, 2009), you are required ro sign and
abrde by terms set torth in an Ethics Pledge.

Under the Pledge, Secuoa 1, Paragraph 2, because of your service on the board of directors of
NPCA during the two-year period prior to the date of your appointment as Direccor, you may not
participate in aay particular maner involviag specific parties chat is dicectly and substantially refared
to NPCA. This restriction exrends for a period of two years from the date of your appointment.

Howeves, 1n accordance wich Section 3 of the Execunve Order and pursuant o my authority, as
delegared by the Director of the Office of Management and Budget (D0O-09-008), | have determined
¢hat it is in che public interest to granc you a limited waiver from the restriction jn the Pledge in
order (0 enable you more effectively to carry ouc vour duties as Peace Corps Director.

Paul D. Coverdell Peace Corps Headquarters
1111 20th Street NW - Washingion, DG 20526

1 RON 424 ARAD . warmrw nesrasnTne rng




Awron 3 Witliams, Paragraph 2 Waiver

This waiver will enable you to attend, participat& in, or speak at meetings, conferences, or other
events nwolvmg or hosted by the NPCA or its leadership, including fundraising events, provided

that vour participation would otherwise be permissible under the Standards of Ethical Conduct for
Employees of the Executive Branch (5 CFR 2635.808), and where such activities would continue to
promote and maintain a positive relationship berween the Peace Corps and the Rerurned Peace
Corps Volunteer community or would otherwise advance or promote the programs and activities of
the Peace Corps, as determined in consultations between you and agency ethics officials.

Under terms negotiated with and agreed 10 by the Office of White House Counset, this waiver does
not extend to your participation, during the applicable two-year period, in any present or future
Peace Corps cooperative agreement, contract, or other funding mechanism between Peace Corps
and NPCA, nor to any other particular matters that would directly and prediciably affect NPCA’s
financial interests,

Peace Corps promotes world peace and friendship by making trained Volunteers available 1o
interested countries overseas to help meet their needs, particularly in meeting the basic needs of
thuse living in the poorest ateas of such countdes. See 22 U.S.C. 2501(a)

It is also Peace Corps’ staturory goal to promote a beter understanding of other peoples on the part
of the American people (Third Goal). As a key part of its effort to meet this goal, Peace Corps has
historically encouraged and relied on Returned Peace Corps Volunteers to work actively in 2 variety
of areas and activities, including sharing their experiences with other Americans when they rewrn
through Peace Corps programs such as World Wise Schools and through group and individual
activities in their communities. In addition, recogrizing the value Returned Volunteers can have in
efforts ro recruit new Volunteers, Peace Corps has actively sought (and received) assistance from
them in connection with its recruitment and outreach actvities.

Promonng and maintning a positive refationship with the community of Rerurned Volunteers is
theretore critical to Peace Corps’ mission. The Director of the Peace Corps, as the head of the
agencey and its most public face, plays a vital and necessary role in this efforr. The inability or fatlure
of a Dirccror ro participate in activities involving RPCVs would raise questions within the Returned
Peace Corps Volunteer community. The Direcror’s interactdon with Rerarned Volunteers and their
organizations is likely to be of particular importance as Peace Corps approaches its fiftieth
anpiversary in 2011

In this regard, NPCA is the only nation-wide umbrella organization representing Returned Peace
Corps Volunteers and/or their respective membership organizations. NPCA is a 501(c)(3)
organization, a part of whose stated mission 1s to “connect, inform, and engage people impacted or
inspired by Peace Corps.” In addition to its individuat members, NPCA has about 70 member

groups of RPCVs, grouped by geographical area or by country of service. The NPCA has historically

provided direct assistance to Peace Corps by providing support for recruitng activities and
promoting Peace Corps’ Third Goal.

That NPCA is preseatly the only nationwide group representing RPCVs significantly reduces the
likelihood of perceived partiality at the expense of simifatly situared groups. Moreover, most
particular matrers involving parties relating to NPCA are not likely to involve highly controversial
ISSUCS,




Aaren § Williams, Paragraph 2 Woaiver

Due to the scope of Section 2 of the Order, a broad application of its prohibition would be
detamental to the Peace Corps because it would preclude you from participating in a wide variery of
matters involving the largest (and only nationwide) organization of Returned Peace Corps
Volunteers, thereby diminishing vour ability to take a vistble leadership role in working with
Returned Peace Corps Volunteers and advancing Peace Corps interests with this vital universe of
stakeholders. This in turn could adversely affect Peace Corps’ important efforts to promote and
encourage RPCV assistance in recruiting, outreach, and Third Goal activities.

CONCLUSION

I have determined that, because of the nature and importance of the Peace Corps Director asa
spokesman and knk to Returned Peace Corps Volunteers, itis in the public interest to grant vou a
Hmited waiver, as set forth herein, in accordance with Section 3 of Executive Order 1349G. This
waiver has been approved by the Office of White House Counsel.
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THE WHITE HOUSE

Washington
April 29, 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR ANNE BREWER

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters
while in the position of Executive Assistant to the Director of Public Liaison. These limitations
stern from your registration as a lobbyist while a member of Heather Podesta + Partners, LLC
through May 2008,

On January 21, 2009, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge”), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of lobbying reports identifying you as a lobbyist in 2007 and 2008,
and the discussions you had with attorneys in the Office of the Counsel to the President, I have
determined that you do not need a waiver of Pledge § 3(c) because you did not lobby any
component of the Executive Office of the President within the last two years of your
appointment. Accordingly, you have not accepted appointment within an executive agency that
you lobbied during the two years prior to the date of your appointment.

Pursuant to Pledge 1Y 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas.

» Public charter school programs;
« Patent law reform.

The prohibitions on participation stem from the particular matters identified on
approximately 68 lobbying reports from 2007 to 2008 that identify you as a lobbyist or as a
person no longer expected to lobby on specific issues, for which you actually engaged in
lobbying activities or contacts. As you represented and as your former employer confirmed, you
did not have any lobbying contacts or participate in lobbying activities for the significant
majority of the clients identified in the reports,

By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you



signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.

F P
Signed .- v s e O Date */30/07
Anne Brewer ' '
Executive Assistant {o the Director of Public Liaison
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MAX CLELAND

June 9, 2009

Mr. Theodore Gloulchoff

Designated Agency Ethics Official
Americar Battle Monuments Commission
Courthouse Plaza O, Suite 500

2300 Clarendon Boulevard

Aslington, VA 22201

Dear Mr. Gloukhoff:

The purpose of this letter is to describe the steps that 1 will take to avoid any aptual or
apparent conflict of interest in the event that I am appointed to the position of Segretary
of the American Baitle Monuments Commission.

As required by 18 U.S.C. § 208(a), I will not participate personally and
substantially in any particular matter that has 2 direct and predictable effect on my
financisl interssts or those of any person whose interests are imputed to me, unless I first
obtain a written weiver, pursuant to 18 U.,S.C. § 208(b)(1), or qualify for a regulatory
exemption, pursant 10 18 U,8.C. § 208(bX2). I upderstand that the interests of the
following persons are imputed to me: any spouse or minor cliild of mine; any general
partner of a partnership in which I am a limited or general patiner; any organization in
which 1 serve as officer, director, trustee, general partner or employee; and any person or
organization with which I am negotiating or have an aangerent conoerning prospactive

employment.

Upon appointment, [ will resign from my position as Senior Policy Advisor with Tissue
Regeneration Technologies. Because | have served as 2 registered lobbyist for this
organization, for a period of two years after the date of my appointrment: I will not
participate in any particular matter on which I Jobbied within the 2 years before my date
of appointment; I will not participate in the specific issue area in which that particular
matter falls; nor will I seek or accept employment with any executive agency that 1T
lobbied within two years before the date of my appointment. In addition, for a period of
two years from the date of my appointment, I will not participate personally and
substantially in any particular matter involving specific parties in which Tissue
Regeneration Technologies is a party or represents a party, uniess I am first authorized to
participate, pursuant to 5 C.F.R. § 2635.502(d) and section 3 of Executive Order 13499,

RGO PEACHTREE Roan, N.W.. Sure ROES , ATLANTE (BA BOSEON
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Upon appointment, I will resign from my positions with the following entities:

Stetson University Board of Trustees
Jimmy & Rosalyn Carter Foundation Board

Harry Walker Agency

For a period of one year after ey resignation from each of these entities, 1 will not
participate personally and substantially in any particular matter involving specific parties
in which that entity is a party or represents a party. unless I am first anthorized to
partieipate, pursuant to 5 C.F.R. § 2635.502(d) and section 3 of Executive Qrder 13490,

1 am currently the President and CEO of Max Cleland, LLC. Max Cleland, L1.C is
g limited liability entity I formed in J wy of 2007 for the purpose of receiving the
proceeds from various sources of outside income. Max Cleland, LLC consists of a cash
deposit account While [ serve ag Secretary of the American Battle Monumens
Commission, I will keep Max Cleland, LLC in an inactive gtamis—I will not manage or
provide services other than complying with requirements involving legal filings, taxes
and fees that are necessary to maintain the business. While I remain President and CEO
of Mux Cleland, LLC, { will not participaie personally and substantially in any particilar
matter that would directly and predictably affect the LLC’s financial interest unless I first
obtain an individual waiver under 18 1,5.C, §208(b)(1).

I will receive the remainder of my book advance in 2009, [n addition, I may
receive royalties from Simon and Schuster for book sales. I will not participate
personally and substantially in any particular matter that has a direct and predictable
effect on the ahility or willingness of Simon and Schuster to honor its contractual
obligations regarding my book advance and these royalties, unless I first obtain an
individual waiver pursuant to 18 U.S.C. §208(b¥(1).

Finally, I understand that as an appointee [ am required to sipn the Ethics Pledge

(Executive Order 13490) and that I will be bound by the requirements and restrictions
therein, in addition to the commitments 1 have made in this and any other ethics

agreement.
Maost m&peatﬁ?l&
~ )

I AN
Max Cleland \



THE WHITE HOUSE

Washington
March 13, 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR MARTHA COVEN

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters
while in the position on the Domestic Policy Council. These limitations stem from your
regisiration as a lobbyist while a member of Center on Budget and Policy Priorities through
2008.

On January 21, 2009, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge”), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of lobbying reports identifying you as a lobbyist in 2007, and the
discussions you had with attorneys in the Office of the Counsel to the President, I have
determined that you do not need a waiver of Pledge Y 3(c) because you did not lobby any
component of the Executive Office of the President within the last two years of your
appointment. Although some 2007 reports identify you as a lobbyist of the EOP on budget and
housing matters, you explained that you never participated in any lobbying activities in
preparation for lobbying contacts with the EOP and confirmed that you did not have lobbying
contacts with any covered executive official within any component of the EOP.

Pursuant to Pledge Y9 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas:

» Climate change relating to low income consumers;

» Affordable housing assistance;

« Census Bureau Survey of Income and Program Participation;

e Unemployment insurance and benefits;

e Access to welfare services for people with disabilities;

e Federal preemption of states’ authority to tax Internet services; and
e Immigrants’ eligibility for public benefits.



The prohibitions on participation stem from the particular matters identified on
approximately 7 lobbying reports from 2007 to 2008 that identify you as a lobbyist or as a person
no longer expected to lobby on specific issues.

By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you
signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.

IVERVIR . WA R
Signed gy ~rwvy-wves T ) ' Date __3-16-09
Martha Coven
Domestic Policy Council
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January 23, 2009

Mr. Edgar M. Swindell
Associate General Counsel/Ethics
Designated Agency Ethics Official _
U.S. Department of Health and Human Services
Room 710-E, Hubert H. Humphrey Building
-200 Independence Avenune, SW
Washington, DC 20201

Dear Mr. Swindell:

The purpose of this letter is to describe the steps that 1 will take to avoid any actual or
apparent conflict of interest in the event that I am confirmed for the position of Deputy Secretary,
U.8. Department of Heath and Homan Services.

As required by 18 U.S.C. § 208(a), I will not participate personally and substantially in
any particular matter that has a direct and predictable effect on my financial interests or those of
any person whose interests are imputed to me, unless I first obtain a written waiver, pursvant to
18 U.S.C. § 208(b)(1), or qualify for a regulatory exemption, pursuant to 18 U.S5.C. § 208(b)(2).

" 1 understand that the interests of the following persons are imputed to me: any spouse or minor
child of mine; any general partner of a partnership in which I am a limited or general partner; any
organization in which I serve as officer, director, trustee, general partner or employee; and any
person or organization with which I am negotiating or have an arrangement concerning
prospective employment.

Upon confirmation, I will resign from my position as Executive Director and Secretary
for the Campaign for Tobacco-Free Kids. For a period of one year after my resignation, I will
not participate personally and substantially in any particular matter involving specific parties in
which the Campaign for Tobacco-Free Kids is a party or represents a party, unless I am first
anthorized to participate, pursuant to 5 C.F.R. § 2635.502(d).

Upon confirmation, I will resign from my position as the Executive Director and
Secretary for the Tobacco-Free Kids Action Fund. For a period of one year after my resignation,
I will not participate personally and substantially in any particular matter involving specific
parties in which the Tobaceo-Free Kids Action Fund is a party or represents a party, unless [ am
first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d).

Upon confirmation, [ will resign from my non-paid position as a member of the Board of
Directors of the Center for Science in the Public Interest. For a period of one year after my
resignation, I will not participate personally and substantially in any particular matter involving
specific parties in which the Center for Sciénce in the Public Interest is a party or represents a
party, uniess I am first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d).



- Mr. Edgar M. Swindell
Page 2

Following my appointment, my wife and I will divest our interests in the following
entities within 90 days of my confirmation:

Vanguard Health Care Fund
Fidelity Real Estate Investment Fund

With regard to each of these entities, I will not participate personally and substantially in
any particular matter that has a direct and predictable effect on the financial interests of the entity
until I have divested it, unless I first obtain a written waiver, pursuant to 18 U.8.C. § 208(b)(1),
or qualify for a regulatory exemption, pursvant to 18 U.S.C. § 208(b)(2).

In order to avoid potential conflicts of interest during my appointment as Deputy
Secretary, neither I, my spouse, or any minor children of mine will acquire any interests in
entities listed on the FDA prohibited holdings list or in entities involved, directly or through
subsidiaries, in the following industries: (1) research, development, mapufacture, distribution, or
sale of pharmaceutical, biotechnology, or medical devices, equipment, preparations, treatment, or
products; (2) veterinary products; (3) healthcare management or delivery; (4) health, disability, or
workers compensation insurance or related services; (5) food and/or beverage production,
processing or distribution; (6) communications media; (7) computer hardware, computer
software, and related internet technologies; (8) wireless communications; (9) social sciences and
economic research organizations; (10) energy or utilities; (11) commercial airlines, railroads,
shiplines, and cargo carriers; or (12) sector mutual funds that concentrate their portfolios on one
country other than the United States. In addition, we will not acquire any interests in sector
mutual funds that concentrate in any of these sectors.

As noted on my disclosure form, my non-minor dependent daughter also owns a 32%
share of holdings in 18 stocks (see attachment to SF-278 Report). These holdings must be
reported on my disclosure report pursuant to 5 C.F.R. § 2634.309. However, since my daughter
is not a minor, I understand that her holdings are not imputed to me as a financial interest under
18 U.S.C. § 208. While my daughter is a member of my household, pursuant to 5 C.F.R.

§ 2635.502(a), I will not participate personally and substantially in any particular matter
involving specific parties that will have a direct and predictable effect on her financial interests.

My spouse is employed as a salaried employee for the Center on Budget and Policy
Priorities. As Deputy Secretary, I will not participate persenally and substantially in any
particular matter that will have a direct and predictable effect on my spouse’s compensation or
employment with the Center on Budget and Policy Priorities. 1 also will not participate
personally and substantially in any particular matter involving specific parties in which the
Center on Budget and Policy Priorities is a party or represents a party, unless I am first authorized
to participate, pursuant to 5 C.F.R. § 2635.502(d). In addition, my spouse has agreed not to
communicate directly with the U.5. Department of Health and Human Services on behalf of the



Mr. Edgar M. Swindell
Page 3

Center on Budget and Policy Priorities during my appointment to the position of Deputy
Secretary.

Slngeg?lye; A - ¥ f’}\/—‘ .;

ey RPN R e

William V. Corr



Eriesson, Sally

Recusal Agreement

Pursuant to paragraph 3 of the ethics pledge contained in the President’s Executive Order on
Ethics Commitments by Executive Branch Personnel (Executive Order 13490), I, Sally Ericgson
shall be recused for a period of two years from my initial date of employment, 7 /2.2 /2451 ,
from participating personally and substantially in the specific issue area of domesfic forestry
offsets. I will abide by all other provisions of the ethics pledge. If I have any questions about
the scope or applicability of this recusal to my official duties as A>%0<. . DypEzrey, 1 will first
consult with my agency’s Designated Agency Ethics Official Stuart Bender (202-395-7533) and
follow the guidance provided. '
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THE WHITE HOUSE

Washington
June 1, 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR PATRICK GASPARD

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matiers

This memorandum outlines the limitations on your participation in particular matters
while in the position of Assistant to the President for the Office of Political Affairs. These
limitations stem from your registration as a lobbyist on behalf of 1199SEIU United Healthcare
Workers East through year-end 2007.

On January 21, 2009, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge™), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of lobbying reports identifying you as a lobbyist through year-end
2007, and the discussions you had with attorneys in the Office of the Counsel to the President, [
have determined that you do not need a waiver of Pledge Paragraph 3(c) because you did not
lobby any component of the Executive Office of the President within the last two years of your
appointment.

Pursuant to Pledge 99 3(z) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in issues relating to the State Children’s Health
Insurance Program (SCHIP)

The prohibitions on participation stem from the particular matters identified on the year-
end 2007 report that identifies you as a lobbyist. That date is controlling; although reports from
Q1 through Q3 2008 erroneously identified you as a lobbyist of the House of Representatives on
SCHIP issues, we have located amended reports from the Q1, Q2 and Q3 2008 reporting periods
that strike you as a lobbyist.

By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you
signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.



/’\ I 2

Signed . Date aamv 1,249
Patvick Gyspard 4 :
Assistant to the President



November 18, 2009

Mr. Austin Schiick

General Counsel and

Designated Agency Ethics Official
Federal Communications Conymnission
Room 8-C723

4435 12th Street, S.W.

Washington, D.C. 20554

Dear Mr. Schlick:

The purpose of this letter is to describe the steps that I will take to avoid any
actual or apparent conflict of interest in my position as Legal Advisor in the Office of
Commissioner Meredith Baker. As required by Executive Order 13490, 74, Fed. Reg.
4673 (Jan. 21, 2009), I signed the “Ethics Pledge” on November 9, 2009. Pursuant to
paragraph 3 of the Ethics Pledge, I agreed as follows:

If I was a registered lobbyist within the 2 years before the date of my
appointment . . . I will not for a period of 2 years after the date of my
appointment:

(a) participate in any particular matter on which I lobbied
within the 2 years before the date of my appointment;

{b) participate in the specific issue area in which that
particular matter falls; or

(e} seek or accept employment with any executive agency
that [ lobbied within 2 years before the date of my appointment.

Prior to my joining the FCC, I was registered as a lobbyist for DISH Network
Corporation in accord with the Lobbying Disclosure Act of 1995, 2 U.S.C. § 1601, et seg.
My registration as a lobbyist was terminated by the company on October 20, 2008.

While I did not act as a lobbyist before the FCC, I did lobby on Dish Network’s behalf
before Congress and the National Telecommunications and Information Administration
(NTIA). Accordingly, until November 9, 2011, which represents two years from the date
of my appointment as a Legal Advisor to Commissioner Baker, I will not, in the scope of
my FCC employment, participate personally and substantially in the following specific
issue areas in which I lobbied:



Matters creating or enforcing rules pursuant to, or otherwise interpreting,
the Satellite Home Viewer Extension and Reauthorization Act of 2004, 47
U.S.C. § 339{c) (SHVERA);

Matters regarding required carriage of digital broadcast signals by Direct
Broadcast Satellite providers (HD must-carry),

Matters related to the availability and distribution of analog-to-digital
converter boxes prior to the June 12, 2009, national transition to digital
television; and

Matters related to the imposition of state taxes on Direct Broadcast
Satellite providers.

I affirm that, to the best of my recollection, these are the only specific issue arcas
in which I acted as a registered lobbyist for DISH Network. If it is brought to my
attention that other issue areas should also be included, I will immediately inform the
Office of General Counsel.

Sincerely,
A Y SV sl i’ B

Biacileylé Gillen

(/17 ?

Date



THE WHITE HOUSE

Washington
March 16, 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR BRANDON HURLBUT

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters
while in the position of Deputy Director in the Office of Cabinet Affairs. These limitations stem
from your registration as a lobbyist while a member of B&D Consulting through 2007.

On January 21, 2009, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge™), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of lobbying reports identifying you as a lobbyist in 2007, and the
discussions you had with attorneys in the Office of the Counsel to the President, I have
detenmined that you do not need a waiver of Pledge 4 3(c) because you did not lobby any
component of the Executive Office of the President within the last two years of your
appointment.

Pursuant to Pledge ¥ 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas:

¢ Terrorism insurance;

o Surplus lines insurance;

* Insurance insolvency;

¢ Medicare secondary payor matters;

* Conflicts between medicare and workers” compensation;
e Federal preemption of state insurance law;

« Antitrust insurance industry issues;

The prohibitions on participation stem from the particular matters identified on
approximately 14 lobbying reports from 2007 that identify you as a lobbyist or as a person no
longer expected to lobby on specific issues.

By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you



signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.

7 //./i

Signed B AL e LI i el Date g//(f /Oﬁ
Brandon Hurlbut 4
Deputy Director in the Office of Cabinet Affairs
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THE WHITE HOUSE

Washington
March 12, 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR JAMES KOHLENBERGER

FROM: Rachael Leonard
: Alternate Designated Ethics Official
Office of Science and Technology Policy

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters
while in the position of Chief of Staff for the Office of Science and Technology Policy. These
limitations stem from your registration as a lobbyist while a member of Kohlenberger Strategic
Consulting through 2008. :

On January 21, 2009, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge”), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of lobbying reports identifying you as a lobbyist in 2007 -2008, and the
discussions you had with attorneys in the Office of the Counsel to the President, I have
determined that you do not need a waiver of Pledge q 3(c) because you did not lobby any
component of the Executive Office of the President within the last two years of your
appointment,

Pursuant to Pledge 99 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas:

o Internet based voice communications (“VoIP™), including VoIP 91 1 matters;
o Caller id matters. '

The prohibitions on participatioh stem from the particular matters identified on
approximately 5 lobbying reports from 2007 and 2008 that identify you as a lobbyist or as a
person no longer expected to lobby on specific issues.



. By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you
signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments fn the Ethi;s Pledge. '

VA AP

Slgned vy FEA Y tidind M s Date 3_/]%/0?

James Kohkenbergﬂr
Chief of Staff for the OSTP
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WILLIAM J. LYNN [
400 SOUTH LEE STREET
ALEXANDRIA, VIRGINIA 22134-3818

January 14, 2009

~ Mr. Daniel J. Dell’Orto
Acting General Counsel and
Alternate Designated Agency Ethics Official
Office of the General Counsel
Department of Defense
1600 Defense Pentagon
Washington DC 20301

Dear Mr. Dell’Orto:

-The purpose of this letter is to describe the. steps that I will take to avoid any
actual or apparent conflict of interest in the event that I am confirmed for the position of
Deputy Secretary of Defense. :

As required by 18 U.S.C. § 208(a), I will not participate personally and
substantially in any particular mafter that has a direct and predictable effect on my
financial interests or those of any person whose interests are imputed to me, unless I first
obtain a writtens waiver, pursuant to 18 U.S.C. § 208(b)(1), or qualify for a regulatory
exemption, pursuant to 18 U.8.C. § 208(b)(2). 1 understand that the interests of the
following persons are imputed to me: any spouse or minor child of mine; any general
partner of a partnership in which I am a limited or general partner; any organization in
which I serve.as officer, director, trustee, general partner or employee; and any person or
organization with which I am negotiating or have an arrangement concerning prospective
employment.

© Upon my appointment, I will resign from my position as Senior Vice President
of Government Operations and Strategy at Raytheon Company (Raytheon). I currently
hold Raytheon stock, including shares in the Raytheon Savings and Investment Plan, and
I will divest this stock within 90 days of my appointment. I do not hold stock options in
Raytheon. I hold Raytheon restricted stock units under the following incentive plans: (a)
the 2006-2008 Long-Term Performance Plan (LTPP); (b) the 2007-2009 LTPP; and (¢)
the 2008-2010 LTPP. Upon resignation, I will forfeit all of my restricted stock units that
I hold under the 2007-2009 LTPP and the 2008-2010 LTPP. I will retain the 6,000 shares
of restricted stock units that I hold under the 2006-2008 LTPP, which will vest in
Februdry 2009. 1 will divest these 6,000 shares within 90 days of the date on which they
vest. 1 will not participate personally and substantially in any particular matter that hasa
direct and predictable effect on the financial interests of Raytheon until I have divested it,




unless I first obtain a written waiver, pursuant to 18 U.8,C. § 208(b)(1), or qualify fora
- regulatory exemption, pursuant to 18 U.S.C. § 208(b)(2).

Consistent with the customary practice for departing executives of Raytheon, 1
will continue to participate in the Raytheon Defined Benefit Plan, which would pay me
about $4,300 monthly beginning on January 1, 2019. Therefore, as set out in the letter
signed by the Chairman and Ranking Member of the Senate Committee on Armed
Setvices dated September 23, 2005, I agree that prior to acting in any particular matter
that is likely to have a direct, predictable, and substantial effect on the financial interest
of Raytheon, I will consult with my Designated Agency Ethics Official, and will not act
in the matter unless that official determines that the interest of the Government in my
participation outweighs any appearance of impropriety, and issues a written
deteriination authorizing my participation. Iunderstand that such an authorization does
not constitute a waiver of 18 U.S.C. 208 and does not affect the applicability of that
section.

Additionally, I will receive a cash bonus from Raytheon in March 2009 for work
performed during calendar year 2008, in accordance with the previously established
bonus target formula. T also participate in the Raytheon Excess Savings and Deferred
Compensation Plans. Pursuant to company policy, Raytheon will pay out my interests in
these two plans to me in a lump sum, which will be based on the value of the holdings in
my accounts under these plans. Until I receive the bonus, lump sum payments, and
defined benefit plan pension payments, I will not participate personally and substantially
_ in any particular matter that has a direct and predictable effect on the ability or
willingness of Raytheon to make each payment to me, unless I first obtain a written
waiver, pursuant to 18 U.S.C. 208(b)(1).

For a period of one year after my resignation from Raytheon, I also will not
participate personally and substantially in any particular matter involving specific parties
in which Raytheon is a party or represents a party in that matter, uniess [ am first
authorized to participate, pursuant to 5 C.F.R. § 2635.502(d).

Upon my appointment, I will resign from my position as a board member of the
Center for New American Security. For a period of one year after my resignation, I will
riot participate personally and substantially in any particular matter involving specific
parties in which the Center for New American Security is a party or represents a party,
uriless [ ain first authorized to participate pursuant to 5 C.F.R. § 2635.502(d).

My spouse is employed as a regulatory attorney for FPL Group, the pareit of
Florida Power and Light Company. She receives a fixed salary and an annual
bonus. She receives performance stock awards throngh the Leveraged Employee Stock
Ownership Plan (LESOP). In addition, she owns shares of FPL Group comtrion stock. In
order to comply with the requirements of the Senate Armed Services Committee with
regard to Department of Defense contractors, my spouse will divest all of her common
stock in FPL Group within 90 days of my appointment., She will retain her unvested
performance stock awards. However, she will divest any of these performance stock




awards that vest during my appointment as Deputy Secretary within 90 days of the date
on which they vest, in order to comply with the requirements of the Senate Armed
Services Committee: During my appointment as Deputy Secretary, if my spouse receives
any additional performance stock awards, she will divest any such vested awards within
90 days of receipt, and she will divest any such unvested awards within 90 days of
vesting. For as long as my spouse continues to hold any equity in FPL Group, I will not
participate personally-and substantially in any particular matter that has a direct and
predictable effect on the financial interests of FPL Group, unless I first obtain a written
waiver, pursuatit to 18 U.8.C. § 208(b)(1), or qualify-for a regulatory exemption,
pursuant to 18 U.S.C. § 208(b)}(2).

Within 90 days of my appointment, I will divest my stock in IBM. I will not
participate personally and substantially in any particular matter that has a direct and
predictable effect on the financial interests of IBM until I have divested it, unless I first
obtain a written waiver, pursuant to 18 U.S.C. § 208(b)(1), or qualify fora regulatory
exemption, pursuant to 18 U:S.C. § 208(b)(2).

I understand that | may request a Certificate of Divestiture for some of these

- assets and that a Certificate of Divestiture is effective only if obtained prior to divestiture.

However, I also understand that my spouse and I must divest the identified assets whether

" or not I receive a Certificate of Divestiture.

Sincerely,

I AnAdTTNY

Y e ~
filiam J. Lynn 111 ﬂ |




THE WHITE HOUSE

Washington
February 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR DAVID MEDINA

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters
while in the position of Deputy Chief of Staff to the First Lady. These limitations stem from
your registration as a lobbyist on behalf of the United States Global Leadership Campaign from
April 1, 2008 through December 31, 2008.

On January 21, 2009, President Obama signed Executive Order 13490, “Fthics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge”), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of your lobbying reports—the Q2 2008, Q3 2008, and Q4 2008 reports
for the United States Global Leadership Campaign—and the discussions you had with attorneys
in the Office of the Counsel to the President, [ have determined that you do not need a waiver of
Pledge Y 3(c) because you did not lobby any component of the Executive Office of the President
within the last two years of your appointment. You clarified that the Q4 2008 report identifying
you as a lobbyist before the Office of Management and Budget and the National Security
Council was filed in error, and provided a letter dated February 27, 2009 from the United States
Global Leadership Campaign confirming the same. Accordingly, you have not accepted
appointment within an executive agency that you lobbied during the two years prior to the date
of your appointment.

Pursuant to Pledge 1 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas:

e international affairs budget appropriations.

The prohibitions on participation stem from the particular matters identified on the Q2, Q3
and Q4 2008 lobbying reports: provisions for FY2009 in the International Affairs Budget;
H.Con. Res. 312, FY09 House Budget Resolution; S. Con. Res. 70, FY09 Senate Budget
Resolution, S. 3288, FY09 Senate State, Foreign Operations, and Related Programs
Appropriations; S. 3289, FY09 Senate Agriculture, Rural Development, Food and Drug
Administration and Related Agencies Appropriations,



By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you
signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.

O B Date M‘V&g\ Zf Dq

David Medina
Deputy Chief of Staff to the First Lady

Signed




DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

February 4, 2009
. MEMORANDUM FOR MARK PATTERSON
FROM: Bernard J. Knight, Jr. ¥ ()

Assistant General Counsel for General Law, Ethics &
& Regulation and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters.
The limitations stem from your previous employment relationship and representation of Goldman
Sachs in particular matters before the United States Congress from January 1, 2007 to
April 11, 2008.

Tn your position as Chief of Staff of the United States Department of the Treasury, you
are responsible for serving the American people. Your position will assist the Secretary of the
Treasury in strengthenmg national security, managing the U.S, Government’s finances
effectively, promoting economic growth and stability, and ensuring the safety, soundness, and
security of the United States and international financial systems. Abiding by the limitations on
participation below will ensure confidence in the Department’s actions which are of utmost
importance to the American public.

e President Obama signed an Executive Order, “Ethics Commitments by Executive Branch
Personnel,” on January 21, 2009. Among other things, this Executive Order requires every full-
time, political appointee appointed on or after January 20, 2009 to sign an Ethics Pledge
(Pledge). In addition to the general recusal for two years from your appointment for any
particular matter involving Goldman Sachs, Section 3 of the Pledge states that those appointees
that were registered lobbyists during the prior two years of their appointment must

e recuse, for two years after appointment, from participating in any particular matter
on which he or she lobbied during the two years prior to the appointment in the
specific issue area in which that particular matter falls, Pledge, para. 3(a) and (b);

o not seek or accept employment with an agency of department that he or she
lobbied during the prior two years, Pledge, para. 3(c).

The term “particular maiter” includes only matiers that involve deliberation, decision, or
action that is focused on the interests of specific persons, or a discrete and identifiable class of
persons. The term may include matters that do not involve formal parties and may extend to
legislation or policy making that is narrowly focused on the interests of a discrete and identifiable

class of persons.



Upon carefully reviewing the material that you have submitted, and pursuant to further
discussions with you concerning these matters, I have determined that while at Treasury, you are
. prohibited for two years from your appointment from participating in the following particular
matters or issue areas!

ethanol tax credits

Internal Revenue Code 355

infrastructure financing via public-private partnerships
energy derivatives

legislation to reduce carbon emissions

mortgage foreclosure legislation

creation of covered bonds

shareholder votes on executive compensation

wind energy production

terrorism risk insurance

s @ @

s 2 & @ & 9

[ also have determined after careful consideration that the informational briefing that you
provided at the request of a Treasury official in July 2007 did not constitute lobbying and
therefore, the prohibition on employment at Treasury, as outlined in 3(c) of the Pledge, is not
applicable to your situation. Similarly, I have determined that your facilitation of informational
briefings from your Goldman Sachs colleagues (o Congressional staff on auction rate securities
did not constitute lobbying so recusal on that issue area is unnecessary. Based on the nature of
the briefings, 1 find that a reasonable person would not reach a different conclusion.

e T have not addressed issues that are unlikely to arise during your Treasury service, such as
industrial loan companies, tribal gaming, H1-B visas, or patent reform. In the unlikely event that
any of these issues arise during your Treasury service, I agk that you seek guidance from me prior
to participating in them.



DEPARTMENT OF THE TREASURY

WASHINGTON, D.C. 20220

March 19, 2009

MEMORANDUM FOR MARK PATTERSON

FROM: Bernard J. Knight, Jr.
Assistant General Counsel fot General Law, Ethics &
Regulation and Designated Agency Ethics Official

SUBJECT: Additional Limitation on Participation in Particular Matters or Issue
Areas

Based on new information that has come to my attention and pursuant to further
discussions with you concerning these matters, I have determined that while at Treasury, you are
prohibited for two years from your appointment from participating in any matter relating to
alternative energy investment tax credits. I note that you have not worked on any of these issues
since joining Treasury. Nevertheless, since you have recently recalled working during your
previous employment on energy investment tax credits relating to thermal storage, I am further
limiting your participation to the broader issue area of alternative energy investment tax credits.
This further restriction complements the February 4, 2009 memorandum that outlined the
limitation of your participation in particular matters ot issue areas.



THE WHITE HOUSE
Washington
March 17, 2009
MEMORANDUM AND RECUSAL AGREEMENT FOR DESIREE PIPKINS

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matters
while in the position of Research Associate in the Office of the White House Counsel. These . .
limitations stem from your registration as a lobbyist while a member of the NAACP Legal
Defense and Educational Fund, Inc. through mid-year 2007.

On Januazy 21, 2(}09, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order o
requires you to sign an Ethics Pledge (“Pledge”), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
precedmg the datc of your appmntment

' B e PR

Based on a review of lobbymg reports identifying you as a lobbyist in 2007 and the
discussions you had with attorneys in the Office of the Counsel to the President, I have
determined that you do not need a waiver of Pledge § 3(c) because you did not lobby any
component of the Executive Office of the President within the last two years of your
appointment.

Pursuant to Pledge Y 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas:

+Voting issues regarding the District of Columbia;

« Absentee voting;

o Voting rights for displaced voters;

» Sentencing disparities between crack cocaine and powder cocaine offenses;
o Voter identification issues;

o Leslie Southwick judicial confirmation;

¢ Deceptive voting practices.

The prohibitions on participation stem from the particular matters identified on
approximately 13 lobbying reports from 2007 and 2008 that identify you as a lobbyistoras a
person no longer expected to lobby on specific issues. As you confirmed, the NAACP Legal
Defense and Educational Fund, Inc. filed amended reports for year-end 2007, and various

1



quarters in 2008, in July 2008, omitting you as a lobbyist because you did not meet the
registration requirements under the Lobbying Disclosure Act of 1995.

By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you
signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.

; N d
Sigrze(\ — -.,j i . Date 03] I:?'/ 04

Desiree Pipkins )
Research Associate in the Office of the White House Counsel
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THE WHITE HOUSE

Washington
March 16, 2009

MEMORANDUM AND RECUSAL AGREEMENT FOR MARA RUDMAN

FROM: Norman L. Eisen
Special Counsel to the President and Designated Agency Ethics Official

SUBJECT: Limitation on Participation in Particular Matters

This memorandum outlines the limitations on your participation in particular matiers
while in the position of Executive Secretary at the National Security Council. These limitations
stemn from your registration as a lobbyist while a member of Quorom Strategies, LLC through
2008.

On January 21, 2009, President Obama signed Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel.” Among other things, the Executive Order
requires you to sign an Ethics Pledge (“Pledge™), in which you agree to limit participation in
certain matters and specific issue areas if you were a registered lobbyist within the two years
preceding the date of your appointment.

Based on a review of lobbying reports identifying you as a lobbyist in 2007-2008, and the
discussions you had with aftorneys in the Office of the Counsel to the President, I have
determined that you do not need a waiver of Pledge  3(c) because you did not lobby any
component of the Executive Office of the President within the last two years of your
appointment.

Pursuant to Pledge 4 3(a) and 3(b), however, you are prohibited for two years from the
date of your appointment from participating in the following particular matters or issue areas:

s [ssues relating to stays in the United States after the expiration of a visa;
* World War Il Holocaust restitution programs.

The prohibitions on participation stem from the particular matters identified on
approximately 8 lobbying reports from 2007 and 2008 that identify you as a Jobbyist or as a
person 1o longer expected to lobby on specific issues.



By signing the memorandum below, you acknowledge that you will abide by the
limitations on participation set forth above, in furtherance of the terms of the Ethics Pledge you
signed. This memorandum does not in any way modify, amend, abrogate or supersede your
commitments in the Ethics Pledge.

Signed ///J:_w-ﬂ_ ‘p ——.Q,—'; N Date %,/[®/47

Mara Rudman
Executive Secretary at the National Security Council
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March 20, 2009

MEMORANDUM FOR: Richard M. Verma
FROM.: L - James H. Thessin
SUBJECT:  Limitation on Participation in Particular Matters

This memorandum outlines possible limitations on your participation in certain
particular matters. The limitations stem from your representation of Interaction and the
U.S.-India Business Council before the United States Congress from April 2008 through
October 2008 while you were employed at Steptoe and Johnson.

In your position as Assistant Secretary for Congressional Affairs, you are
responsible for serving the American people. Your position will assist the Secrefary of
State in advancing our nation’s interest in foreign affairs and the Department’s relations
with the U.S. Congress. Abiding by the limitations on participation below will ensure
confidence in the Department’s actions which are of utmost importance to the American
public.

President Obama signed an Executive Order, “Ethics Commitments by Executive
Branch Personnel,” on January 21, 2009. Among other things, this Executive Order
requires every full-time, political appointee appointed on after January 20, 2009 fo sign
an Ethics Pledge (Pledge). In addition to the general recusal for two years from
appointment for any particular matter involving specific parties that is directly and
substantially related to Steptoe and Johnson, section 3 of the pledge states that those

appointees that were registered lobbyists during the prior two years of their appointment
must:

¢ Recuse, for two years after appointment, from participating in any particular
matter on which he or she lobbied during the two years prior to the appointment
and in the specific issue area in which that particular matter falls, Pledge, para.
3(a) and (b); and

s Not seek or accept employment with an agency or department that he or she
lobbied during the prior two years, Pledge, para. 3(c).

With respect to paragraph 3(a) and 3(b) of the Pledge, the term “particular matter”
includes only matters that involve deliberation, decision, or action that is focused on the
interests of specific persons, or a discrete and identifiable class of persons. The term may
include matters that do not involve formal parties and may extend to legislation or policy
making that is narrowly focused on the interests of a discrete and identifiable class of
persons. The term “particular matter involving specific parties” applies only to



communications or appearances made in connection with a "particular matter involving a
specific party or parties.”

Although "particular matter” in paragraphs 3(a) and 3(b) is defined more broadly
to include deliberations, decisions, or actions that are focused on the interests of specific
persons, or a discrete and identifiable class of persons, paragraph 3(c) of the Pledge is
narrower; only those particular matters that involve a specific party or parties fall within
the scope of this paragraph 3(c) of the Pledge. A “particular matter involving a specific
party or parties” typically involves a specific proceeding affecting the legal rights of the
parties or an isolatable transaction or related set of transactions between identified
parties, such as a specific contract, grant, license, product approval application,
enforcement action, administrative adjudication, or court case.

Upon carefully reviewing the material that you have submitted, and pursuant to
further discussions with you concerning these matters, | have determined that while
representing Interaction and U.S.-India Business Council, you should recuse yourself for
two years from your appointment from participating in the following particular matters or
in the specific issues areas in which those particular matters fall:

* Screening grant recipients of the Agency for International Development
¢ U.S. - India Free Trade Agreement
I believe that the other particular matters listed on Steptoe and Johnson’s lobbying
disclosure form and the specific issue areas in which those particular matters fall are
unlikely to arise during your service as Assistant Secretary. In the unlikely event that any
of these particular matters or specific issue areas arise during your service as Assistant

Secretary, you should you seek guidance from me prior to participating in them.

Please feel free to call me if you need further assistance.



- Appendix VII



DG-09-003 January 22, 2009 Executive Order; Ethics Pledge

Provided the Ethics Pledge form to be used for appointees, defined “appointee” and the
commitments to be made, and noted the requirements for ethics agreements and waivers

DO-09-005 February 10, 2009 Signing the Ethics Pledge
Provided guidance on when the Pledge is to be signed
DO-09-007  February 11, 2009 Lobbyist Gift Ban Guidance
Provided initial guidance concerning implementation and interpretation of the gift ban

DO-09-008 February 23, 2009 Authorizations Pursuant to Section 3 of E.O, 13490
“Ethics Commitments by Executive Branch Personnel”

Informed agencies that OMB had authorized DAEOs of each executive agency to exercise section
3 waiver authority in consultation with the Counsel to the President and that limitations had been placed
on exercising that waiver authority

DO-09-010 March 16, 2009 Who Must Sign the Ethics Pledge?

Provided guidance about specific categories of officials to help DAEOs determine which officials
are subject to the Ethics Pledge

DO-09-011  March 26, 2009 Ethics Pledge: Revolving Door Ban—All Appointees
Entering Government

Provided guidance on how on how to implement paragraph 2 of the Pledge by explaining phrases
that comprise paragraph 2 and how paragraph 2 interacts with existing impartiality regulations

DO-09-014  Aprii 28, 2009 Holdover Appointees and the Ethics Pledge

Required appointees temporarily holding over from the previous Administration to sign the Ethics
Pledge and provided for limited extensions in consultation with the Special Counsel to the President

DO-09-20 May 26, 2009 Ethics Pledge Issues: Speeches and Pledge Paragraph
2; Intergovernmental Personnei Act Detailees

Addressed issues related to appointees giving official speeches at events sponsored by former
employers or clients and established that IPA detailees are not required to sign the Ethics Pledge

DO-10-003  February 18, 2010 Attendance of Staff Accompanying Official Speakers

Provided guidance on applying the gift rules and the lobbyist gift ban to attendance by particular
personnel whose presence is truly essential to the performance of the speaker's official duties at a specific
event

DO-10-004  February 22, 2010 Post-Employment Under the Ethics Pledge, FAQs

Provides answers to frequently asked questions about both the post-employment restrictions found in
paragraphs 4 and 5 of the Pledge



United States

Office of Government Ethics
1201 New York Avenue, NW,, Suite 500
ashington, DC 20005-3917

=

January 22, 2009

DO-09-003
MEMORANDUM
TO: Agency Heads and Designated Agency Ethics Officials
FROM: Robert I. Cusick
Director

SUBJECT:  Executive Order; Ethics Pledge

President Obama signed an Executive Order, "Ethics Commitments by Executive Branch
Personnel,” on January 21, 2009. Among other things, this Executive Order requires every full-
time, political appointee appointed on or after January 20, 2009 to sign an Ethics Pledge.
Pursuant to section 4(c)(1) of the Executive Order, the Office of Government Ethics (OGE) is
providing you with a link to obtain a copy of the  Order,

http://www.whitehouse.gov/the press office/ExecutiveOrder-EthicsCommitments/, as well as an
Ethics Pledge form (attached) to be used for appointees at your agency.

The definition of "appointee" in the Executive Order covers all full-time, political
appointees regardless of whether they are appointed by the President, the Vice President, an
agency head, or otherwise. Executive Order, sec. 2(a). Unlike certain other ethical requirements
(e.g., the restrictions on covered noncareer employees described in 5 C.F.R. part 2636), the
Pledge applies without regard to the salary level of the political appointee. Individuals appointed
to a career position are not required to sign the Pledge. Similarly, political appointees appointed
to a full-time position prior to January 20, 2009 are not presently required to sign the Pledge.
This means individuals appointed during the previous administration are not now covered by the
Pledge even if they are continuing in their current position or are serving in an acting capacity
under the Vacancies Reform Act, 5 U.S.C. § 3345 et seq.

Generally, appointees must commit to:

e not accept gifts or gratuities from registered lobbyists or lobbying organizations
(subject only to a limited number of the exceptions provided in the OGE Standards of
Ethical Conduct, as well as other exceptions that OGE may authorize in the future for
situations that do not implicate the purpose of the gift ban)—Pledge, par. 1
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» recuse for two years from any particular matter involving specific parties in which a
former employer or client is or represents a party, if the appointee served that
employer or client during the two years prior to the appointment—Pledge, par. 2

e if the appointee was a registered lobbyist during the prior two years,

o recuse, for two years after appointment, from any particular matter on which he or
she lobbied during the two years prior to appointment (or any particular matter
that falls within the same specific issue area)—Pledge, par. 3(a) & (b)

o not to seek or accept employment with an agency or department that he or she
lobbied during the prior two years—Pledge, par. 3(c)

[Note the requirement for a written ethics agreement for incoming lobbyists,
described below, and the waiver mechanism as to lobbyists, also described below]

o if the appointee is subject to the senior employee post-employment restriction in
18 U.S.C. § 207(c), to abide by such restriction for two years after termination of the
appointment—Pledge, par. 4

¢ not to lobby any covered executive branch official (as described in the Lobbying
Disclosure Act) or any noncareer SES appointee for as long as President Obama is in
office—Pledge, par. 5

» agree that any hiring or other employment decisions will be based on the candidate's
qualifications, competence and experience—Pledge, par. 6

Section 3 of the Executive Order provides a waiver mechanism for any of the restrictions
contained in the Pledge. The waiver must come from the Director of the Office of Management
and Budget (or designee), in consultation with the White House Counsel (or designee). The
Executive Order also provides for enforcement of the Pledge through civil action by the Attorney
General. Executive Order, sec. 5(c). Moreover, the Order provides for agency debarment
proceedings against former appointees found to have violated the Pledge, pursuant to debarment
procedures established by each agency in consultation with OGE. Id., sec. 5(b).

The Executive Order requires each covered appointee to sign the Pledge "upon becoming
an appointee." Sec. 1; see also sec. 4(a). Therefore, Agency Heads and Designated Agency
Ethics Officials must work with relevant personnel officials to ensure that all political appointees
are identified and provided with Pledge forms to sign. Section 4(a) of the Executive Order
provides more detail on the responsibilities of agencies for administering the Pledge requirement.
Section 4(a) also requires agencies to address compliance with the restrictions on incoming
lobbyists (paragraph 3 of the Pledge) through a written ethics agreement, subject to approval by
the White House Counsel (or designee) prior to the appointee commencing work.
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OGE, in cooperation with the Office of the White House Counsel, will be providing you
with more detailed guidance concerning the Ethics Pledge and other aspects of the Executive
Order in the near future. That will also include scheduling a conference in the coming days to
discuss these matters. In the meantime, please do not hesitate to contact OGE about any
questions you may have concerning this matter.

Attachment:

Ethics Pledge Form
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DO-09-005

MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert 1. Cusick

Director

SUBJECT:  Signing the Ethics Pledge

The Office of Government Ethics (OGE) has received several questions about when
appointees must sign the Ethics Pledge required under Executive Order 13490. In consultation
with the White House Counsel's office, OGE has determined that Pledge forms must be signed:

» in the case of individuals nominated by the President to a position requiring
Senate confirmation (PAS), after Senate confirmation but before appointment;

* in the case of non-PAS appointees who have already been appointed, no later than
30 days after the date of their appointment (in recognition of the logistics of bringing new
appointees on board during the initial implementation of the Executive Order); and

s in the case of non-PAS appointees who may be appointed in the future, at the time such
person is appointed to a position covered by the Executive Order.

In light of the serious natare of the commitments embodied in the Pledge, OGE wants to
emphasize that special Government employees (SGEs) are not considered to be full-time, non-
career appointees subject to the Pledge requirement. This follows the interpretation of similar
language in section 2(a) of Executive Order 12834 and section 102 of Executive Order 12731.
See OGE Advisory Memorandum 00 x 1. Note that individuals serving in an agency as
temporary advisors or counselors, pending Senate confirmation to a PAS position, are considered
SGEs unless and until they are confirmed. See OGE Advisory Memorandum 01 x 2. Such
individuals, therefore, must sign the Pledge after their confirmation, but before their appointment
to a PAS position.
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February 11, 2009
DO-09-007

MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert I. Cusick

Director

SUBJECT:  Lobbyist Gift Ban Guidance

Section 1 of Executive Order 13490 requires all full-time, non-career appointees,
appointed on or after January 20, 2009, to sign an Ethics Pledge. 74 Federal Register 4673
(January 21, 2009). Paragraph 1 of the Pledge, titled "Lobbyist Gift Ban," sets out an appointee's
agreement not to "accept gifts from registered lobbyists or lobbying organizations for the
duration of my service as an appointee." The purpose of this Memorandum is to provide ethics
officials with initial guidance concerning the implementation and interpretation of this gift ban.

Currently the ban applies only to those who meet the definition of "appointee" in the
Executive Order.” The Order directs the Office of Government Ethics (OGE) to adopt rules or
procedures to authorize limited exceptions to the lobbyist gift ban for circumstances that do not
implicate the purposes of the ban. Executive Order 13490, sec. 4(c)(3)(iii). The guidance
provided in this Memorandum is intended solely to help ethics officials understand the scope of
the ban as it applies immediately to full-time, non-career appointees. While the Executive Order
directs OGE to adopt rules and procedures to apply the lobbyist gift ban to all executive branch
employees, any such rules or procedures will be developed in due course, with ample
consideration of the situation of career employees. See id., sec. 4(c)(3)(it).

What is a “Registered Lobbyist” and a “Registered Lobbying Organization”

The Pledge prohibits gifts from lobbyists and lobbying organizations that are "registered"”
under the Lobbying Disclosure Act (LDA), 2 U.S.C. § 1601, ef seq. However, neither ethics
officials nor appointees must determine independently whether a particular donor meets the
registration requirements of the LDA. Rather, in order to provide notice to appointees, the
Executive Order purposely covers only those gifts received from a lobbyist or organization that
actually has filed a registration with the Secretary of the Senate and the Clerk of the House of

' See DAEOgram 09-003 (explaining the scope of covered “appointee”),
http://www.usoge.gov/ethics _guidance/daeograms/dgr files/2009/do09003 pdf.
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Representatives pursuant to 2 US.C. § 1603(a). Executive Order 13490, sec. 2(e). The
Secretary and the Clerk maintain searchable registrant databases.” These are the only databases
upon which appointees and ethics officials may rely to determine whether a given donor is
registered, for purposes of compliance with the gift ban. Search results must be reviewed
carefully. The databases contain the names of clients as well as lobbyists and lobbying
organizations, Also, the databases contain historical information. This may indicate that an
individual was a registered lobbyist at some time in the past but is not a lobbyist currently. OGE
can assist ethics officials who have questions about the use of the databases.

The ban is not limited to donors that provide lobbying services to others. The phrase
“registered lobbyist or lobbying organization” includes any “organization filing a registration,”
not just lobbying firms. Executive Order 13490, sec. 2(e). In particular, the ban includes any
organization that registers because it employs at least one in-house lobbyist on its own behalf.
See 2 U.S.C. § 1603(a)(2), (3)(AXii). For example, an appointee may not accept a bottle of wine
from a telecommunications company that is registered vnder the LDA, even though the company
is not a lobbying firm and registers only because it employs a single Governmental affairs officer
to represent that company’s own interests. Of course, the ban also covers registered lobbying
firms, such as a law firm or Governmental relations firm that files registrations for activities on
behalf of its clients.

The ban also applies without regard to whether the particular lobbyist or organization has
any dealings with the appointee’s own agency. As long as the donor is registered under the
LDA, it does not matter that the donor’s lobbying contacts and activities may be directed solely
to another agency--or even solely to the Legislative Branch. As indicated below, the lobbyist
gift ban is in addition to the OGE prohibitions on gifts from “prohibited sources” and gifts
“given because of the employee’s official position.”

Furthermore, the ban is intended to prohibit gifts from any employee of a registered
lobbyist or lobbying organization. In this regard, the ban applies in the same way as the OGE
gift prohibitions, which treat a gift from an employee of an organization as a gift from the
organization. See 5 C.F.R. § 2635.204(a)(Example 3). Otherwise, a lobbyist or lobbying
organization could evade the ban simply by relying on non-lobbyist employees to make gifts.
Thus, for example, an appointee could not accept a free dinner at a restaurant from an employee
of an oil company that is registered under the LDA, even though that employee is not included
among the lobbyists listed in the company’s registration. Of course, if the appointee had a
personal relationship with the company employee, the gift might be permitted under 5 C.F.R.
§ 2635.204(b). Id.

The lobbyist gift ban does not prohibit gifts from an organization that retains "outside"
lobbyists or lobbying firms, as long as the organization itself is not registered under the LDA.

? See http://lobbyingdisclosure. house. gov/;
http://www.senate.gov/pagelayout/legislative/g_three sections_with_teasers/lobbyingdisc.htm.
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Organizations that are merely "clients" but not actually employers of lobbyists do not have to file
registrations under the LDA, even though they may be listed as clients in the registrations filed
by the lobbyists and lobbying firms they retain. 2 U.S.C. §§ 1602(2); 1603(a)(2). The
LDA definition of employee excludes both "independent contractors” and "volunteers who
receive no financial or other compensation from the person or entity for their services,” so a
person who uses only such non-employees for all lobbying services would not be required to
register. 2 U.S.C. §§ 1602(5); 1603(a)(2). These exclusions are important to keep in mind
because the House and Senate databases (set out in footnote 2 of this DAEOgram) contain the
names of many persons and entities that, for example, are clients of lobbying firms but are not
themselves registered lobbyists or lobbying organizations.

The Lobbyist Gift Ban is in Addition to Existing OGE Gift Rules

The Appointee Pledge refers to certain provisions in the existing OGE gift regulations
found in the Standards of Ethical Conduct for Employees of the Executive Branch (Standards of
Conduct) at 5 C.F.R. part 2635, subpart B, including the OGE definition of "gift." Executive
Order 13490, sec. 2(c)(1); S C.F.R. § 2635.203(b}. That definition excludes several items, such
as certain modest refreshments, presentation items of little intrinsic value, benefits available to
all Government employees, etc. 5 C.E.R. § 2635.203(b)(1)-(9). However, the prohibitions in the
Pledge are more comprehensive and provide far fewer exceptions than the existing OGE rules.
For example, an appointee may not accept a gift from a lobbyist or lobbying organization even if
the donor is not a "prohibited source” and the gift is not given "because of the employee's official
position.” 5 C.F.R. § 2635.202(a).

The only exceptions to the lobbyist gift ban are ones that do not undermine the purpose of
the lobbyist gift ban and are set out below:

gifts based on a personal relationship, 5 C.F.R. § 2635.204(b);

discounts and similar benefits, 5 C.F.R. § 2635.204(c);

gifts resulting from a spouse's business or employment, 5 C.F.R. § 2635.204(e}(1);
customary gifts/gratuities provided by a prospective employer, 5 CFR § 2635.204(e)(3);
gifts to the President or Vice President, 5 C.F.R. § 2635.204();

gifts authorized by an OGE-approved agency supplemental regulation, 5 CF.R.
§ 2635.204(k); and

» gifts accepted under specific statutory authority, S C.F.R. § 2635.204(1).

Because the lobbyist gift ban is very broad, these common sense exceptions are necessary to
avoid potentially absurd results. Thus, an appointee may accept a birthday present from his or
her spouse who is a registered lobbyist or sign up for a training course sponsored by a registered
lobbying organization that provides a discount for Federal Government employees. However,
the following exceptions in the OGE gift regulations are not exceptions to the lobbyist gift ban:

e $20 de minimis value, S C.F.R. § 2635.204(a);
¢ awards and honorary degrees, 5 CFR § 2635.204(d),
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e gifts resulting from the employee's own outside business or employment, 5 C.F.R.
§ 2635.204(e)(2);

e gifts from political organizations in connection with political participation, 5 C.F.R.
§ 2635.204(%);

o widely attended gatherings (WAG), 5 C.F.R. § 2635.204(g)(2);’

» social invitations from non-prohibited sources, 5 C.F.R. § 2635.204(h); and
food, refreshments and entertainment from persons other than a foreign government in a
foreign area.’

This means, for example, an appointee may not accept a $15 lunch from a registered lobbyist or
go to a widely attended reception sponsored by a registered lobbying organization.

The Executive Order also expressly provides that the lobbyist gift ban covers gifts that
are solicited or accepted "indirectly" within the meaning of section 2635.203(f). Executive
Order 13490, sec. 2(c)(2). The OGE gift regulations define an indirect gift as including any gift
to an employee's parent, sibling, spouse, child or dependent relative because of that person's
relationship to the employee, provided that the employee knows of and acquiesces in the gift.
§ 2635.203(f)(1). In other words, the lobbyist gift ban cannot be circumvented by extending an
invitation or benefit to an appointee’s family. An indirect gift also includes any gift given to any
other person, including a charitable organization, based on the employee's designation,
recommendation or other specification. 5 C.F.R. § 2635.203(f)(2). Thus, for example, if a
lobbying organization offered an appointee free tickets to a Broadway show, the appointee could
not simply suggest that the tickets be given instead to his favorite charity or even to one of
several charities whose names are provided by the appointee. See § 2635.203(f)(Example 1).

Finally, appointees will not be deemed to have accepted a gift in violation of the Pledge if
the gift is disposed of as provided in 5 CFR. § 2635.205. Executive Order 13490,
sec. 4(c)(3)(iv). As provided in the OGE gift regulation, proper disposition includes paying the
donor the market value or returning a tangible item. In the case of perishable items that cannot

® Appointees still may accept offers of free attendance on the day of an event when they are
speaking or presenfing information in an official capacity, as described in 5 C.FR.
§ 2635.204(g)(1), notwithstanding the lobbyist gift ban. This is not a gift exception, but simply
an application of the definition of "gift" in section 2635.203(b): "The employee's participation in
the event on that day is viewed as a customary and necessary part of his performance of the
assignment and does not involve a gift to him or to the agency." 5 CF R § 2635.204(g)(1).

* Note that the Pledge does not prohibit an appointee from accepting "[g]ifts from a foreign
government or international or multinational organization, or its representative, when accepted
by the employee under the authority of the Foreign Gifts and Decorations Act, 5 U.S.C. § 7342."
5 C.F.R. § 2635.204(1)(2); see Executive Order 13490, sec. 2(c)(3). Whether, or under what
circumstances, any of these entities referenced in the Foreign Gifts and Decorations Act could be
a registered lobbyist or lobbying organization is beyond the scope of this Memorandum.
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be returned, the appointee's supervisor or agency ethics official can determine that the gift will be
given to an appropriate charity, shared within the appointee's office, or destroyed. Under
section 2635.205(c), an appointee who promptly consults an agency ethics official to determine
whether an unsolicited gift may be accepted, and promptly complies with that official's
instructions, will not be deemed to have accepted a prohibited gift.” For example, if an
appointee receives an unsolicited item, but is unsure whether the donor is registered under the
Lobbying Disclosure Act (see discussion below), the appointee will not be in violation of the ban
if he or she promptly contacts an agency ethics official to determine whether the gift may be
accepted and follows the instructions of that official.

Cther Permissible Gifts

Although the lobbyist gift ban is broad, it was not intended to prohibit certain gifts that
do not implicate the purposes of the ban. Pending the issuance of final rules or procedures,
appointees may rely on the following interim guidance, which OGE developed in consultation
with the White House Counsel's Office, to accept certain gifts from 501(c)(3) organizations and
media organizations.

Charitable and other not-for-profit organizations that are exempt from taxation under
26 U.S.C. § 501(c)(3) are already restricted as to the amount of lobbying in which they may
engage. See 26 U.S.C. § 501(c)(3), (h). Consequently, the practices that the Executive Order
and Pledge were intended to curb are already less implicated by 501(c)(3) organizations than by
other entities that may employ lobbyists. Furthermore, any 501(c)(3) organizations that receive
Federal funds are subject to limitations on the use of those funds to lobby for Federal contracts,
grants, loans or cooperative agreements. See 31 U.S.C. § 1352. Given the kinds of purposes for
which 501(c)(3) organizations are granted tax-exempt status (e.g., educational, charitable,
scientific), there is little reason to prohibit employees from relying on the usual gift exceptions in
the Standards of Conduct, many of which have particular relevance to the activities of such
organizations. See, e.g, 5 C.F.R. § 2635.204(g)(2)(permitting attendance at conferences and
other widely attended events in the interest of the agency); § 2635.204(d)(permitting certain
honorary degrees and awards). This judgment is analogous to policies reflected in the Federal
Employees Training Act. See 5 U.S.C. § 4111 (permitting employees to accept certain items
from 501(c)(3) organizations). Therefore, the gift ban will not apply to a gift from a 501(c)(3)
organization, as long as the gift otherwise may be accepted under the Standards of Conduct.
However, in keeping with the purposes of the ban, appointees still may not accept a gift if the
organization employee who extends the offer is a registered lobbyist him- or herself.

Similar considerations are relevant to gifts from media organizations. The LDA itself
reflects solicitude for the unique constitutional role of the press in gathering and disseminating

* See OGE Informal Advisory Letter 06 x 4 (employee must take initiative to consult with ethics
official and cannot wait until contacted, if ever, by an ethics official before disposing of gift

properly).
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information. See 2 U.S.C. § 1602(8)(B)(ii). Likewise, the lobbyist gift ban is not intended to
erect unnecessary barriers to interaction between appointees and journalists. This is consistent
with concerns about the application of the OGE gift prohibitions to certain press dinners shortly
after the Standards of Conduct became effective. See Memorandum from the Counsel to the
President to All Agency Heads, December 21, 1993 (suspending enforcement of gift rule with
respect to press dinners, pending revision of rule). Therefore, an appointee may accept a gift
from an employee of a media organization, as long as the gift is permissible under the OGE gift
rules, including any applicable exceptions. The only proviso, as discussed above, is that
appointees may not accept a gift if the organization employee who extends the offer is actually a
registered lobbyist.

Conclusion
OGE will continue to provide guidance on the lobbyist gift ban and other aspects of the

Executive Order in the future. Ethics officials should consult with OGE if they have any
questions concerning these matters.
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February 23, 2009
DO-09-008
MEMORANDUM
TO: Agency Heads and Designated Agency Ethics Officials
FROM: Robert L. Cusick
Director

SUBJECT:  Authorizations Pursuant to Section 3 of Executive Order 13490, “Ethics
Commitments by Executive Branch Personnel”

The purpose of this DAEOgram is to provide guidance to agency heads and Designated
Agency Ethics Officials (DAEQOs) on the application of section 3 of Executive Order 13490. As
you know, section 1 of the Executive Order requires all covered appointees to abide by several
commitments in an Bthics Pledge, unless they are granted a waiver under section 3. The Director
of the Office of Management and Budget (OMB) has now designated the DAEQ of each
executive agency to exercise section 3 waiver authority in consultation with the Counsel to the
President. This designation and the limitations on waiver authority are addressed below.

DAEQs are Now Designated to Exercise Waiver Authority in Consultation with White House
Counsel

Section 3(a) of the Executive Order provides:

The Director of the Office of Management and Budget, or his or her designee, in
consultation with the Counsel to the President or his or her designee, may grant
to any current or former appointee a written waiver of any restrictions contained
in the pledge signed by such appointee if, and to the extent that, the Director of
the Office of Management and Budget, or his or her designee, certifies in writing
(1) that the literal application of the restriction is inconsistent with the purposes of
the restriction, or (ii) that it is in the public interest to grant the waiver.

The Director of OMB has, after consultation with Counsel to the President, determined
that the most appropriate designee of his authority is the Designated Agency Ethics Official
(DAEOQ) of each executive agency. This designation reflects the high degree of trust and
confidence with which the experience and professional judgment of the DAEOs are viewed. The
deep agency knowledge of the DAEQOs was also an important factor in the Director’s decision.
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Limitations on Exercise of Waiver Authority

It is the President’s intention that waivers will be granted sparingly and that their
scope will be as limited as possible. All waivers must be in writing. As specified in the
Executive Order, a waiver may be granted only after consultation with the Counsel to the
President and only upon the DAEQ’s certification either that the literal application of the
restriction is inconsistent with the purposes of the restriction or that it is in the public interest to
grant the waiver. Executive Order 13490, sec. 3(b). For the latter purpose, the public interest
includes, but is not limited to, exigent circumstances relating to national security or the economy.
Additionally, provisions in paragraph 3 of the Pledge, which pertains to appointees who have
been registered lobbyists within two years of appointment, may be waived where the appointee’s
lobbying activities in connection with an agency, or on a particular matter, or in a specific issue
area have been de minimis.

Finally, we wish to emphasize that the legal requirement under the Executive Order of
advance consultation with the Counsel to the President remains and is to be strictly enforced.
Norman Eisen, the Special Counsel to the President, 1s the point of contact in the Office of the
Counsel to the President and can be reached at (202) 456-1214 or neisen@who.eop.gov. To
ensure that the consultation requirement is met, no waiver should ever be granted until the
Special Counsel has provided a written acknowledgement affirmatively stating that the required
consultation has occurred and is complete. Your OGE desk officers should also be consulted in
advance with respect to all waiver issues.

Conclusion

OGE will continue to publish additional guidance on the Pledge required by Executive
Order 13490 as needed. Questions about the application of the Pledge should be referred to the
OGE desk officer responsible for your agency.
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March 16, 2009
DO-09-010
MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert I, Cusick
Director

SUBJECT:  Who Must Sign the Ethics Pledge?

The Office of Government Ethics (OGE) has received numerous questions concerning
which officials must sign the BEthics Pledge required under Executive Order 13490. Therefore,
OGE is issuing this guidance to help agency ethics officials determine which officials are subject
to the Pledge requirement.

Definition of Appointee

Section 1 of the Executive Order states that "[e]very appointee in every executive agency
appointed on or after January 20, 2009" shall sign the Ethics Pledge. Executive Order 13490,
sec. 1, 74 Federal Register 4673 (January 26, 2009). The Order defines "appointee” as follows:

'Appointee’ shall include every full-time, non-career Presidential or Vice-
Presidential appointee, non-career appointee in the Senior Executive Service (or
other SES-type system), and appointee to a position that has been excepted from
the competitive service by reason of being of a confidential or policymaking
character (Schedule C and other positions excepted under comparable criteria) in
an executive agency. It does not include any person appointed as a member of the
Senior Foreign Service or solely as a uniformed service commissioned officer.

Id., sec. 2(b).

In broad terms, the Pledge was intended to apply to full-time "political”" appointees of ail
types. Cf OGE Informal Advisory Letter 04 x 10 ("when we identify a position as 'noncareer,’
we are typically referring to a political appointment™). The term appointee generally includes,
but is not limited to, all appointees to positions described as "covered noncareer” in 5 C.F.R.
§ 2636.303(a) and all full-time Presidential appointees subject to section 102 of Executive
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Order 12371. However, the term is not limited by any salary thresholds, and it covers political
employees appointed other than by the President. See DAEOgram DO-09-003.

In response to questions from several agencies, OGE wants to emphasize that the term
appointee does not include every excepted service employee. Non-career is not synonymous
with excepted service. See Detailed Explanation, Ethics Reform Act of 1989: Technical
Amendments, 136 Cong. Rec. H 1646 (1990) (ethical limitations on "noncareer” appointees do
not cover "for example, attorneys hired under Schedule A" of the excepted service). Rather, as
the definition of appointee makes clear, the Pledge applies to appointees excepted from the
competitive service "by reason of being of a confidential or policymaking character (Schedule C
and other positions excepted under comparable criteria)." Executive Order 13490, sec. 2(b); see
5 C.F.R. part 213, subpart C (excepted schedules). Again, the essentially political nature of a
given appointment is the touchstone. See 04 x 10 (discussing the criteria for Schedule C and
comparable appointments).

Categories of Officials

OGE has received questions about the coverage of several categories of officials under
the Pledge. These categories are discussed briefly below.

1. Special Government Employees

As explained in DAEOgram DO-09-005, special Government employees (SGEs) are not
required to sign the Pledge. SGEs are described at 18 U.S.C. § 202(a), and for most purposes the
term refers to employees who are expected to perform temporary duties on no more than
130 days during a period of 365 days. The definition of SGE and the process for determining
who is an SGE are discussed in detail in various OGE documents. E.g,, OGE Advisory
Memoranda 00 x 1; 01 x 2.

2. Foreign Service and Similar Positions

The definition of appointee excludes persons appointed as members of the Senior Foreign
Service, but at the same time it includes "non-career" appointees in any "SES-type system."
OGE clsewhere has determined that non-career Senmior Foreign Service appointees are an
example of what is meant by non-career members of an SES-type system. 5 C.FR.
§ 2636.303(a)(2). The Executive Order carries forward this distinction and is intended to cover
those Senior Foreign Service members who are considered non-career or political appointees,
but not those who are deemed career officers. The same distinction applies with regard to any
agency-specific or other categories of foreign service officials: those positions that are filled by
political appointees are subject to the Pledge, whereas those positions that are not viewed as
political are not subject to the Pledge. Likewise, this distinction will apply to Ambassadors:
career Ambassadors (many of whom rotate through multiple Ambassadorial assignments and
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other posts throughout their Government careers during successive administrations) will not be
subject to the Pledge, but non-career or political Ambassador appointees must sign the Pledge.

3, Career Officials Appointed to Confideniial Positions

OGE has received questions from several agencies about whether the Pledge applies to
career staff who are appointed to serve as confidential assistants to Commissioners and other
agency leaders. Some of these questions have come from independent agencies headed by a
collegial body comprised of members with staggered, fixed terms. Apparently, it has been a
regular practice at certain agencies to appoint regular career staff to serve in confidential
positions with a given Commissioner, with the expectation that the confidential assistant will
return to a career staff position at the end of the Commissioner's term or earlier. In consultation
with the White House Counsel's Office, OGE has determined that the Pledge is not intended to
apply to such employees, provided that the right of return to a career position is established by
statute, regulation, or written agency personnel policy. Under such circumstances, a confidential
"rotation" would be viewed as part of an established career pattern, and imposing the exacting
requirements of the Pledge could create unintended disincentives for career employees to accept
such rotations.

4. Career SES Members Given Presidential Appointments

The Pledge requirement does apply, however, to career SES members (or other career
SES-equivalent employees) who are appointed to positions requiring Senate confirmation (PAS)
or to other Presidentially-appointed positions (PA) that ordinarily are viewed as non-career.
Career SES members may elect to retain certain benefits of career SES status, see 5 U.S.C.
§ 3392(c), and they also have certain reinstatement rights upon the completion of a separate
Presidential appointment, see 5 C.F.R. § 317.703. However, PAS or PA appointments are of a
different character and magnitude, and career SES members who accept such appointments
become an important part of the political leadership in the administration. Therefore, they must
sign the Pledge.

5. Schedule C Employees with No Policymaking Role

Certain Schedule C employees who have no policymaking role, such as chauffeurs and
private secretaries, have been exempted from public financial disclosure requirements. See
5U.S.C. app. § 101(£)(5); 5 C.ER. § 2634.203(b). These positions have been excluded from
public filing based on OGE's determination "that such exclusion would not affect adversely the
integrity of the Government or the public's confidence in the integrity of the Government."
5C.F.R. § 2634.203(a). For the same reasons, the Pledge is not intended to cover these
individuals, provided that the agency has followed the procedures prescribed in
section 2634.203(c). Apart from appointees under Schedule C and comparable authorities, the
same result obtains with respect to employees, appointed under 3 U.S.C. §§ 105-108, who have
similar non-policymaking duties, as determined by the White House Counsel's Office.
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6. Acting Officials and Detailees

The Pledge requirement does not apply to career officials who are acting temporarily in
the absence of an appointee to a non-career position. This includes career officials acting in the
absence of a Senate-confirmed Presidential appointee under the Vacancies Reform Act, 5 U.S.C.
§ 3345 ef seq. Similarly, a career appointee who is temporarily detailed to a position normally
occupied by a non-career appointee is not subject to the Pledge. Cf. 68 Federal Register 7844,
7848 (February 18, 2003)(employees detailed to a senior employee position do not become
senior employees under 18 U.S.C. § 207(c)).

7. Holdover Appointees

On its face, the Pledge requirement does not apply to individuals appointed prior to
January 20, 2009, and the administration will not for 100 days ask anyone held over to complete
the Pledge. The administration has not yet determined whether it will extend that 100 day grace
period or at what point it will ask holdovers to complete the Pledge. Please bear in mind that in
some cases the new administration may ask a holdover to remain in the position, not merely as a
caretaker until some other choice for the position can be appointed, but as the President's choice
for that position. In the latter situations, the appointees will be asked to sign the Pledge when
they agree to remain even though there is not a new appointment.

8. Term Appointees

Presidential appointees to positions with a fixed term of office typically are non-career
appointees, even if they are removable only for cause as specified by statute. See OGE Informal
Advisory Letter 89 x 16. Therefore, non-career term appointees are subject to the Pledge if they
are full-time and were appointed on or after January 20, 2009,

Term appointees appointed prior to January 20, 2009 are not required to sign the Pledge.
As a practical matter, however, agency ethics officials should counsel such individuals to follow
the Pledge to the extent feasible, particularly paragraphs 1, 2, 3 and 6 of the Pledge. Doing so
will help to prevent the confusion and questions that could result if these appointees, especially
those in visible positions, do not abide by the same gift, recusal, and hiring rules that apply to
fellow appointees at the same agency.

A term appointee whose term has expired, but who is permitted by statute to holdover for
some period of time, is not subject to the Pledge, provided the appointment preceded January 20,
2009. Where the President has nominated such a term appointee for reappointment for an
additional term, the individual must sign the Pledge after Senate Confirmation but prior to
reappointment. See DAEOgram DO-09-005. Again, as described in the previous paragraph,
such term appointees should be counseled to follow the Pledge where practicable.
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Conclusion

Given the great variety of appointment authorities in the executive branch, it is not
possible for OGE to address every possible category of appointee in this Memorandum. OGE, in
consultation with the White House Counsel's Office, can assist agency ethics officials as
necessary in addressing any questions on a case-by-case basis.
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MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert I. Cusick

Director

SUBJECT:  Ethics Pledge: Revolving Door Ban--All Appointees Entering Government

Executive Order 13490 requires any covered “appointee” to sign an Ethics Pledge that
includes several commitments. 74 Fed. Reg. 4673 (January 26, 2009). OGE Memorandum
DO-09-003 explains the definition of appointee, describes the commitments included in the
Pledge, and provides a Pledge Form to be used for appointees.' The purpose of the present
memorandum is to advise ethics officials on how to implement paragraph 2 of the Pledge,
“Revolving Door Ban—All Appointees Entering Government.”

Paragraph 2 of the Pledge requires an appointee to commit that he or she will not, for a
period of two years following appointment, participate in any particular matter involving specific
parties that is directly and substantially related to his or her former employer or former clients,
including regulations and contracts. Exec. Order No. 13490 sec. 1(2). To help agencies
implement this requirement, OGE is providing the following explanation of the phrases that
comprise paragraph 2 of the Pledge and of how paragraph 2 interacts with existing impartiality
regulations.

Understanding the Meaning of the Terms that Comprise Paragraph 2 of the Pledge
“Particular matter involving specific parties”

In order to determine whether an appointee’s activities concern any particolar matters
involving specific parties, ethics officials must follow the definition of that phrase found in
section 2(h) of the Executive Order. That definition incorporates the longstanding interpretation
of particular matter involving specific parties reflected in 5 C.F.R. § 2641.201(h). However, it
also expands the scope of the term to include any meeting or other communication with a former
employer or former client relating to the performance of the appointee’s official duties, uniess

U hitpfwww.usoge.goviethics guidance/dacograms/der files/2009/do08003.pdf.
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the communication applies to a particular matter of general applicability and participation in the
meeting or other event is open to all interested parties. The purpose of this expansion of the
traditional definition is to address concerns that former employers and clients may appear to have
privileged access, which they may exploit to influence an appointee out of the public view.

The expanded party matter definition has a two-part exception for communications with
an appointee’s former employer or client, if the communication is: (1) about a particular matter
of general applicability and (2) is made at a meeting or other event at which participation is open
to all interested parties. Although the exception refers to particular matters of general
applicability, it also is intended to cover communications and meetings regarding policies that do
not constitute particular matters. An appointee may participate in communications and meetings
with a former employer or client about these particular or non-particular matters if the meeting or
event is “open to all interested parties.” Exec. Order No. 13490 sec. 2(h). Because meeting
spaces are typically limited, and time amd other practical considerations also may constrain the
size of meetings, common sense demands that reasonable limits be placed on what it means to be
“open to all interested parties.” Such meetings do not have to be open to every comer, but
should include a multiplicity of parties. For example, if an agency is holding a meeting with five
or more stakeholders regarding a given policy or piece of legislation, an appointee could attend
such a meeting even if one of the stakeholders is a former employer or former client; such
circumstances do not raise the concerns about special access at which the Executive Order is
directed. Additionally, the Pledge is not intended to preclude an appointee from participating in
rulemaking under section 553 of the Administrative Procedure Act simply because a former
employer or client may have submitted written comments in response to a public notice of
proposed rulemaking.” In any event, agency ethics officials will have to exercise judgment in
determining whether a specific forum qualifies as a meeting or other event that is “open to all
interested parties,” and OGE is prepared to assist with this analysis.

“Particular matter involving specific parties... including regulations”

Because regulations often are cited as examples of particular matters that do not involve
specific parties, OGE wants to emphasize that the phrase is not intended to suggest that all
rulemakings are covered. Rather, the phrase is intended to serve as a reminder that regulations
sometimes may be particular matters involving specific parties, although in rare circumstances.
As OGE has observed in connection with 18 U.S.C. § 207, certain rulemakings may be so
focused on the rights of specifically identified parties as to be considered a particular matter

2 Note, however, that the expanded definition of party matter is not intended to interfere with the ability of
appointees to consult with experts at educational institutions and "think tanks" on general policy matters, at least
where those entities do not have a financial interest, as opposed to an academic or ideological interest. See Office of
Legal Counsel Memorandum, "Financial Interests of Nonprofit Organizations,” January 11, 2006
(distinguishing between financial interests and advocacy interests of nonprofits),
http://www.usdoj.gov/ole/11106nonprofitboards.pdf; ¢f 5 CF.R. § 2635.502(b)(1)(v}(Note)(OGE impartiality rule
does not require recusal because of employee's political, religious or moral views),

* For other reasons discussed below, however, rulemaking sometimes may constitute a particular matter involving
specific parties, albeit rarely.
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involving specific parties.* Such rulemakings likewise are covered by paragraph 2.
“Directly and substantially related to”

The phrase “directly and substantially related to,” as defined in section 2(k) of the
Executive Order, means only that the former employer or client is a party or represents a party to
the matter. Ethics officials should be familiar with this concept from 5 C.F.R. § 2635.502(a).

“Former employer or former client”

In order to determine who qualifies as an appointee’s former employer or former client,
ethics officials must follow the definitions of each phrase found in section 2(i) and 2(j),
respectively, of the Executive Order. In effect, the Executive Order splits the treatment of
former employer found in the impartiality regulations into two discrete categories, “former
employer” and “former client,” and removes contractor from the definition of either term. See
5 C.EF.R. §§ 2635.502(b)(1)(iv), 2635.503(b)(2).

Former Employer

For purposes of the Pledge, a former employer is any person for whom the appointee has,
within the two years prior to the date of his or her appointment, served as an employee, officer,
director, trustee, or general partner, unless that person is an agency or entity of the Federal
Government, a state or local government, the District of Columbia, a Native American tribe, or
any United States territory or possession. Exec. Order No. 13490, sec. 2(1). While the terms
employee, officer, director, trustee, or general partner generally follow existing ethics laws and
guidance, OGE has received questions about the scope of the exclusion for government entities
from the definition of former employer, specifically with regard to public colleges and
universities. The exclusion for state or local government entities does extend to a state or local
college or university.’

OGE also has received several questions about whether the definition of former employer
includes nonprofit organizations. Consistent with the interpretation of similar terms in other
ethics rules and statutes, the definition of former employer in the Executive Order covers

1 See, eg,. 73 Fed. Reg. 36168, 36176 (June 25, 2008); see also OGE Informal Advisory Letter 96 x 7, n.1,

 See OGE Informal Advisory Opinion 93 x 29 n.l where OGE held that for purposes of applying the
supplementation of salary restrictions in 18 U.8.C. § 209, the exception for payments from the treasury of any state,
county, or municipality included a state university. OGE cautions, however, that the exclusion for state and local
entities may not extend fo all entities affiliated with a state or local college or university. OGE notes that some
colleges and universities may create mixed public/private entities in partnership with commercial enterprises. Such
entities should not autornatically be considered as falling within the exclusion, but rather should be examined on a
case-by-case basis to determine whether they should be viewed as instrumentalities of state or local government for
the purposes of the Executive Order.
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nonprofit organizations.® Moreover, it includes nonprofit organizations in which an appointee

served without compensation, provided of course that the appointee actually served as an
employee, officer, director, trustee, or general partner of the organization. Thus, for example,
the recusal obligations of Pledge paragraph 2 would apply to an appointee who had served
without pay on the board of directors or trustees of a charity, provided that the position involved
the fiduciary duties normally associated with directors and trustees under state nonprofit
organization law. This does not include, however, purely honorific positions, such as "honorary
trustee" of a nonprofit organization. It also does not include unpaid positions as a member of an
advisory board or committee of a nonprofit organization, unless the position involved fiduciary
duties of the kind exercised by officers, directors or trustees, or involved sufficient supervision
by the organization to create a common law employee-employer relationship (which is not
typical, in OGE's experience).

Former Client

For purposes of the Pledge, a former client means any person for whom the appointee
served personally as an agent, attorney, or consultant within two years prior to date of
appointment. Exec. Order No. 13490 sec. 2(j). A former client does not include a client of the
appointee’s former employer to whom the appointee did not personally provide services.
Therefore, although an appointee’s former law firm provided legal services to a corporation, the
corporation is not a former client of the appointee for purposes of the Pledge if the appointee did
not personally render legal services to the corporation. Moreover, based on discussions with the
White House Counsel’s office, OGE has determined that the definition of former client is
intended to exclude the same governmental entities as those excluded from the definition of
former employer. Thus, for example, an appointee who had provided legal services to the
Department of Energy would not be prohibited from participating personally in particular matters
in which the Department is a party.

In addition, the term former client includes nonprofit organizations. However, a former
client relationship is not created by service to a nonprofit organization in which an appointee
participated solely as an unpaid advisory committee or advisory board member with no fiduciary
duties. Although a former client includes any person whom the appointee served as a
"consultant," OGE has not construed the term consultant, as used in analogous provisions of the
Ethics in Government Act and the Standards of Ethical Conduct, to include unpaid,
non-fiduciary advisory committee members of a nonprofit organization. See
50U.S.C. app. § 102(a)(6)(A)(disclosure of consuitant positions); 5CFR.
§ 2635.502(b)(1)(iv)(covered relationship as former consultant). Likewise, former client does
not include a nonprofit organization in which an appointee served solely in an honorific capacity.

® For similar reasons, Federally-funded research and development centers (FFRDCs), whether nonprofit or for
profit, are intended to be included in the definitions of former employer and former client for purposes of
paragraph 2 of the Pledge.
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The definition of former client specifically excludes “instances where the service
provided was limited to a speech or similar appearance.” Exec. Order No. 13490, sec. 2(j). In
addition to excluding all activities that consist merely of speaking engagements, this provision is
intended to exclude other kinds of discrete, short-term engagements, including certain
de minimis consulting activities. Essentially, the Pledge is not intended to require a two-year
recusal based on activities so insubstantial that they are not likely to engender the kind of
lingering affinity and mixed loyalties at which the Executive Order is directed. The exclusion
for speaking and similar engagements was added to emphasize that the provision focuses on
services that involved a significant working relationship with a former client. Therefore, the
exclusion is not limited to speeches and speech-like activities (such as serving on a seminar
panel or discussion forum), but includes other activities that similarly involve a brief, one-time
service with little or no ongoing attachment or obligation. In order to determine whether any
services were de minimis, ethics officials will need to consider the totality of the circumstances,
including the following factors:

* the amount of time devoted;
the presence or absence of an ongoing contractual relationship or agreement;

s the nature of the services (e.g., whether they involved any representational services
or other fiduciary duties); and

» the nature of compensation (e.g., one-time fee versus a retainer fee).

For example, the recusal obligation of Pledge paragraph 2 would not apply to an appointee who
had provided consulting services on a technical or scientific issue, for three hours on a single
day, pursuant to an informal oral agreement, with no representational or fiduciary relationship.’
On the other hand, an appointee who had an ongoing contractual relationship to provide similar
services as needed over the course of several months would be covered. In closer cases, OGE
believes ethics officials should err on the side of coverage, with the understanding that waivers,
under section 3 of the Order, remain an option in appropriate cases.

The Relationship of Paragraph 2 of the Pledge to the Existing Impartiality Regulations

Paragraph 2 of the Pledge is not merely an extension of the existing impartiality
requirements of subpart E of the Standards of Ethical Conduct, although in some circumstances
the restrictions of the Pledge and the existing impartiality restrictions could align. The effect of
any overlap is that all of the relevant restrictions apply to the appointee and should be
acknowledged in the appointee’s ethics agreement and considered when granting a waiver or
authorization under either set of restrictions.

" Note that appointees still will have a covered relationship for one year after they provided any consulting

services, under the OGE impartiality rule, 5 C.F.R. § 2635.502(b)(1)(iv). Therefore, the OGE rule may require an
appointee to recuse from certain matters (or obtain an authorization, as appropriate), even if the Pledge does not
extend the recusal for an additional year. Indeed, the presence of the OGE rule as a "fall-back” was a factor in the
decision to exclude certain de minimis consulting services from the Pledge in the first place.
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Paragraph 2 of the Pledge and Impartiality Regulations Differ and Overlap

An appointee’s commitments under paragraph 2 of the Pledge both overlap and diverge
from the existing impartiality regulations in important ways depending upon the facts of each
appointee’s circumstances. The following highlights some of the key areas in which paragraph 2
of the Pledge and the existing impartiality restrictions differ. In addition, OGE has developed a
chart as a quick reference tool to identify the key differences among the existing impartiality
regulations and paragraph 2 of the Pledge. See Attachment 1.

Paragraph 2 of the Pledge is at once more expansive and more limited than the existing
impartiality restrictions found at 5 C.F.R. §§ 2635.502, 2635.503. For example, an appointee is
subject to impartiality restrictions based on his covered relationships with a much broader array
of persons® than to the restrictions of paragraph 2, which are limited to the appointee’s former
employer and former clients. Thus, for instance, if the appointee has served as a contractor, but
not in any of the roles described in the definitions of former employer or former client in the
Executive Order, then the appointee may have recusal obligations under 5 C.F.R. §§ 2635.502
and 2635.503, but not under Pledge paragraph 2. Conversely, Pledge paragraph 2 is more
expansive than the definition of covered relationship in section 2635.502 because the Pledge
provision looks back two years to define a former employer or former client and it imposes a
two-year recusal obligation after appointment, both of which are considerably broader than the
one-vear focus of section 2635.502(b)(1)(iv). Pledge paragraph 2 also is more expansive in that
the recusal obligation may apply to certain communications and meetings that do not constitute

particular gmatters mvolving specific parties as that phrase is used in sections 2635.502 and
2635.503.

On the subject of recusal periods alone, ethics officials will need to be especially
attentive to the possible variations, as it may be possible for as many as three periods to overlap.
For example, an appointee could have: a one-year recusal, under 5 C.F.R. § 2635.502, from the
date she last served a former employer; a two-year recusal, under section 2635.503, from the date
she received an extraordinary payment from that same former employer; and a two-year recusal
with respect to that former employer, under Pledge paragraph 2, from the date of her
appointment.

Specific Recusals under Paragraph 2 of the Pledge are Not Required to be Memorialized in an
Appointee’s Ethics Agreement.

Executive Order 13490 does not require recusals under paragraph 2 of the Pledge to be
addressed specifically in an appointee’s ethics agreement, unlike recusals under paragraph 3 of

¥ See definition of “covered relationship” at 5 CF.R. § 2635.502(b)(1).

® Compare Exec. Order No. 13490, sec. 2(h){definition broader than post-employment regulation); with 5 C.F.R.
§ 2635.502(b)3)(defining particular matier involving specific parties solely by reference to post-employment
regulations).
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the Pledge. See Exec. Order No. 13490 sec. 4(a)."" However, if an appointee will have a written
ethics agreement addressing other commitments, OGE requires that the following language be
inserted in that written ethics agreement in order to ensure that the appointee is aware of her
commitments and restrictions under both her ethics agreement and the Pledge.

Finally, I understand that as an appointee I am required to sign the Ethics Pledge
(Exec. Order No. 13490) and that I will be bound by the requirements and
restrictions therein in addition to the commitments I have made in this and any
other ethics agreement.

Written ethics agreements will continue to address section 2635.502 and 2635.503 issues
separately using the model provisions from OGE’s “Guide to Drafting Ethics Agreements for
PAS Nominees.” Thus, regardiess of paragraph 2 of the Pledge, the one-year “covered
relationship” under the OGE impartiality rule remains in effect and may require an appointee to
recuse from certain matters, even if the Pledge does not extend the recusal for an additional year.
See 5 C.F.R. § 2635.502(b)(1)(iv).

The Pledge and Impartiality Regulations Waiver Provisions

Designated Agency Ethics Officials have been designated to exercise the waiver
authority for the Ethics Pledge, under section 3 of Executive Order 13490, in addition to their
existing role in the issuance of impartiality waivers and authorizations. DAEOgram DO-09-008;
5 CF.R. §§ 2635.502(d), 2635.503(c). Generally, it is expected that waivers of the various
requirements of the Pledge will be granted sparingly. See OGE DAEOgram DO-09-008.
Although paragraph 2 clearly adds new limits on the revolving door, those limits are not intended
to bar the use of qualified appointees who have relevant private sector experience in their fields
of expertise. Therefore, at least where the lobbyist restrictions of paragraph 3 of the Pledge are
not implicated, OGE expects that DAEOs will exercise the waiver authority for paragraph 2 in a
manner that reasonably meets the needs of their agencies. In this regard, DAEOs already have
significant experience in determining whether authorizations under 5 C.F.R. § 2635.502(d) are
justified, and DAEOs should use similar good judgment in decisions about whether to waive
paragraph 2 of the Pledge. Of course, any such waiver decisions still must be made in
consultation with the Counsel to the President. Exec. Order No. 13490, sec. 3. Additional
details on the standards for issuing a waiver of provisions of Pledge paragraph 2, as well as on
issues related to the interaction of the waiver provisions of the impartiality regulations and
relevant paragraphs of the Pledge, are reserved for future guidance.

% An ethics agreement is defined as “any oral or written promise by a reporting individual to undertake specific
actions in order to alleviate an actual or apparent conflict of interest,” such as recusal from participation in a
particular matter, divestiture of a financial interest, resignation from a position, or procurement of a waiver,
5 CFR. §2634.802.
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OGE developed the following table as a guick reference tool to highlight the main differences between
paragraph 2 of the Pledge and existing impartiality regulations. It is not intended to be a substitute for
thorough analysis, but we hope you find it useful.

5C.E.R. § 2635502 5 C.F.R. § 2635.503 Paragraph 2 of the Pledge
Relationship: | Former Any person which the | Any person which the | Two years prior to the date of
Employer | employee served, employee served as an | his or her appointment served
within the last year, as | officer, director, as an employee, officer,
an officer, director, trustee, general director, trustee, or general
irustee, general partner, agent, partner; contractor and
pariner, agent, attorney, consultant, consultant omitted from list
attorney, consultant, contractor, or (although consultant added
contractor, or employee; no below under former client); is
employee; no exclusion for pot a former employer if
exclusion for governmental entities |} governmental entity
governmental entities | (other than Federal)
{other than Federal)
Former Clients of attorney, Clients of attorney, Two years prior to date of
Client agent, consultant, agent, consultant, appointment served as an
or contractor or contractor agent, attorney, or consultant.
covered same way as | covered same way as | Is not former client if;
former emplover, former employer, e Only provided
under 5 C.F.R. under 5 C.F.R. Speech/simﬂar appearance
§ 2635.502(b)(1)(iv) | § 2635.503(b)(2) (including de minimis
consulting)

e  Only provided contracting
services other than as
agent, attorney, or
consultant

¢ Served governmental entity

Business | In addition to former | No equivalent concept | No eguivalent concept
and employers/ clients
Personal/ | discussed above,
Covered includes various
Relation- | current business and
ship personal relationships,
as listed in 5 CF.R.
§ 2635.502(b)(1)
Prohibition: May not Reasonable person Extraordinary Includes communication by
participate | with knowledge of payment from former | former employer or former
in facts would question employer client unless matter of general
particular | impartiality applicability or non-particular
matter matter and open to all
involving interested parties
specific
parties ift
Length of I year from the end of | 2 years from date of 2 years from date of
recusal: service receipt of payment appointment
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April 28, 2009
DO-09-014
MEMORANDUM
TO: Agency Heads and Designated Agency Ethics Officials
FROM: Robert I. Cusick
Director

SUBJECT:  Holdover Appointees and the Ethics Pledge

We have received numerous questions regarding whether appointees temporarily holding
over from the previous Administration pending the appointment of a successor need to sign
the Ethics Pledge promulgated by Executive Order 13490 of January 21, 2009. We
previously advised that holdover appointees would be given a 100-day grace period before
being required to sign the pledge. As you know, April 29" will be the 100™ day of the
Administration. Accordingly, if you have not done so already, please ask all your holdover
appointees to sign the ethics pledge within the coming days. The pledge form may be
found at:

hittp://www.usoge.gov/ethics_guidance/dacograms/dgr files/2009/do09003a.pdf

Personsthwho are not prepared to sign the pledge should transition out within 30 days, by
May 29™.

Please note that limited extensions of the deadline may be granted in sifuations where a
holdover declines to sign and his or her continued service is determined by the head of the
agency to be mission critical and essential for continuity. In those instances, DAEOs
should submit a written extension request to the Special Counsel to the President for Ethics
and Government Reform explaining why the requesting holdover meets those criteria.
Limited extensions may be granted to address those concerns in an appropriate manner that
both respects the circumstances of the individual appointee’s current status as well as the
President’s commitment to the principles contained in the ethics pledge. No mission
critical holdover appointee should be asked to leave until this consultation has taken place.
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May 26, 2009
DO-09-020

MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert 1. Cusick

Director

SUBJECT: Ethics Pledge Issues: Speeches and Pledge Paragraph 2; Intergovernmental
Personnel Act Detailees

The Office of Government Ethics (OGE) continues to work with the White House
Counsel's Office to identify and answer various questions concerning Executive Order 13490
and the Ethics Pledge for non-career appointees. OGE thought it would be useful to advise
agency ethics officials of the resolution of two questions that recently arose at several agencies.
The first question concerns how to apply paragraph 2 of the Pledge to an appointee who gives an
official speech at an event sponsored by a former employer or client. The second question is
whether the Pledge applies to non-Federal personnel detailed fo an agency under the
Intergovernmental Personnel Act. The answers to these questions are set out below.

Speeches and the Effect of Pledge Paragraph 2

OGE and the White House have received numerous questions about whether paragraph 2
of the Ethics Pledge prohibits an appointee from giving an official speech at an event sponsored
by a former employer or client. Paragraph 2 prohibits appointees from participating, for two
years after their appointment, in any particular matter involving specific parties that is directly
and substantially related to a former employer or client. (Paragraph 2 is discussed in more detail
in DO-09-011, http://www.usoge.gov/ethics_guidance/dacograms/der files/2009/do09011.pdf.)
With regard to speeches and presentations made in an official capacity OGE, in consultation with
the White House Counsel's Office, has determined that the Pledge is not intended to prohibit an
appointee from participating in an official speech unless the speech would have a demonstrable
financial effect on the former employer or client.'

"' It is important to note that the Pledge does not apply to speeches given in an appointee’s
personal capacity. Presentations given in one’s personal capacity may be subject to other ethics
provisions, including 5 C.F.R. § 2635.807, 5 C.F.R. § 2635.808(c), and 5 C.F.R. part 2636.
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By way of background, OGE has addressed the application of 18 U.S.C. § 208 and
5 CE.R. § 2635.502 to official speeches on several occasions. See, e.g., OGE Informal Advisory
Letters 98 x 14; 96 x 2; 94 x 14. For purposes of section 208, OGE generally has viewed the
decision to give an official speech as a particular matter. 96 x 2 (Ed. Note); ¢f. OGE, Report to
the President and to Congressional Committees on the Conflict of Interest Laws Relating to
Executive Branch Employment 8 (January 2006)(application of 18 U.S.C. § 205 to request for
Government speaker). An employee is prohibited from giving an official speech to an
organization whose interests are imputed to the employee under section 208, if the speech would
have a direct and predictable effect on the organization's financial interest. In OGE's experience,
usually the sponsor of an event will have a financial interest in an official speech only if an
admission fee is charged, the event is a fundraiser, or the event is some kind of business
development activity (such as a seminar for current or prospective clients).

For purposes of 5 C.F.R. § 2635.502, OGE also generally has viewed the decision to give
an official speech as a particular matter involving the event sponsor as a specific party. OGE
98 x 14; OGE 94 x 14. If an employee has a covered relationship with the sponsor--for example,
the sponsor is a former employer under section 2635.502(b)(1)(iv)--the employee should not
participate in an official speech if a reasonable person would question his or her impartiality,
absent an authorization under section 2635.502(d). OGE 94 x 14. Nevertheless, OGE certainly
is aware of cases in which agencies have determined either that the circumstances surrounding
the speech really did not raise any reasonable impartiality concerns or that any such concerns
were outweighed by the need for the employee's services. See 5 C.F.R. § 2635.502(¢c), (d). In
such cases, agency ethics officials often still will emphasize that the employee should not use the
same organization as a preferred forum for repeated speeches when other comparable forums are
available.

Pledge paragraph 2, of course, is similar in many respects to section 2635.502, including
the focus on particular matters involving specific parties. See DO-09-011. Consistent with how
speeches have been treated for purposes of 18 U.S.C. § 208 and 5 C.F.R. § 2635.502, the Pledge
was not intended to sweep every official speech to a former employer or client under the bar of
Pledge paragraph 2. The Executive order elsewhere recognizes that making a speech does not
necessarily reflect a close affinity with the event sponsor. See Exec. Order 13490,
sec. 2(j)}(definition of former client excludes services limited to speech or similar appearance).
While paragraph 2 does not include the same "reasonable person" clause as section 2635.502, the
Pledge provision was not intended to bar speeches that do not implicate the underlying concerns
about special access to Government decisionmakers who can bestow regulatory and financial
benefits on former associates. Cf U.S. v. Sun-Diamond Growers, 526 U.S. 398, 407
(1999)(dicta)(official speech to farmers about USDA policy should not be viewed as official act
implicating illegal gratuities statute). In many cases, the sponsor will have an academic or policy
interest in the subject matter of the speech but no direct pecuniary interest m hosting the speech
itself.

This does not mean that paragraph 2 is wholly inapplicable to official speeches, Where
the decision to give an official speech actually would affect the financial interests of the sponsor,
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the concerns under the Pledge about special access are relevant. Thus, if the former employer or
client charges an admission fee or organizes the event for the purpose of fundraising or business
development, the appointee will be barred from giving an official speech, absent a waiver under
section 3 of the Executive Order. Even where Pledge paragraph 2 is inapplicable, ethics officials
are reminded to analyze any official speaking engagements under 18 U.S.C. § 208 and 5 C.F.R.
§ 2635.502, as discussed above.

Detailees under the Intergovernmental Personnel Act Are Not Subject to the Pledge

Several agencies have asked whether detailees under the Intergovernmental Personnel
Act (IPA) are required to sign the Pledge. The short answer is no.

The IPA provides for the temporary assignment of personnel from certain non-Federal
entities to Federal agencies. 5 US.C. § 3372, see generally DO-06-031,
http://www.usoge. gov/ethics guidance/dacograms/dgr files/2006/do06031.pdf. The IPA clearly
distinguishes between those who actually are appointed by an agency and those who are merely
detailed from a non-Federal entity to an agency. 5 U.S.C. § 3374(a)(1),(2). IPA detailees from
academia, State and local government, and non-profit entities may serve in executive branch
agencies for two years with the possibility of a two year extension. While working in the
executive branch, detailees remain employed by their institution or organization and return to
their employer when the detail is over. Simply put, IPA detailees are not appointees at all.
Therefore, they are not subject to the Pledge, which applies to "every appointee in every
executive agency appoinfed on or after January 20, 2009." Exec. Order 13490, sec. 1 (emphasis
added); see also id., sec. 2(b).

This analysis would not apply to any personnel who actually receive an appointment
under the IPA. However, as a general matiter, OGE rarely encounters questions about
IPA appointees. Agency ethics officials should contact OGE if they have any question about
whether a particular IPA appointee should be considered a non-career appointee subject to the
Pledge. See generally DO-09-010 (discussing criteria for appointments subject to Pledge).
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MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert I. Cusick
Director

SUBJECT:  Attendance by Staff Accompanying Official Speakers

In OGE DAEOgram DO-09-007 dated February 11, 2009, the United States Office of
Government Ethics (OGE) addressed implementation of the lobbyist gift ban imposed by section
I of Executive Order 13490." The lobbyist gift ban is one part of the President’s efforts to curb
undue influence by special interests, but as stated in that DAEOgram, the lobbyist gift ban was
not intended to prohibit Executive Branch officials from communicating official views to
audiences comprised in part of registered lobbyists or at events that may be sponsored by
organizations that employ registered lobbyists. Such events may have a registration fee or
include a luncheon. Consequently, DAEOgram DO-09-007 concluded in part:

Appointees still may accept offers of free attendance on the day of an event when
they are speaking or presenting information in an official capacity, as described in
5 C.F.R. § 2635.204(g)(1), notwithstanding the lobbyist gift ban. This is not a gift
exception, but simply an application of the definition of "gift" in section
2635.203(b).

In short, free attendance for official Executive Branch speakers in such circumstances, consistent
with long-standing rules, falls outside the meaning of "gift." It has come to OGE’s attention that
there may be some inconsistencies in how agency ethics officials are applying these rules with
regard to employees who must accompany official agency speakers to such events. The purpose
of this memorandum is to provide guidance on such personnel, who have no speaking role
themselves but may provide essential support to an official speaker.

The OGE gift rules have always been clear on the treatment of free attendance for official
speakers at an outside event. Employees may accept offers of free attendance on the day of an
event when they are speaking or presenting information in an official capacity, notwithstanding
the gift restrictions in 5 C.F.R. § 2635.202(a). The rationale is that "the employee's participation
in the event on that day is viewed as a customary and necessary part of his performance of the
assignment and does not involve a gift to him or to the agency." 5 C.F.R. § 2635.204(g)(1).
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This guidance also applies to agency personnel whose presence at the event is deemed
essential under agency procedures to the speaker’s participation at the event. Examples could
include members of security details, a representative of the agency’s public affairs division, or an
aide to assist with a presentation. The number and types of personnel necessary, if any, to the
speaker’s participation will vary depending upon who the speaker is and the nature of the event.
There are obviously different considerations for the Secretary of Defense addressing several
thousand people at a convention center as compared to a Federal Communications Commissioner
speaking to a luncheon attended by several dozen communications lawyers. OGE does not view
having essential personnel either remain outside the room where the event is taking place or
refraining from food that is offered with the event as necessary to comply with the gift rules.
Such an interpretation would not only be impractical to enforce, but it would ignore the reality
that some aspects of attendance may be difficult or impossible to avoid. See 5 C.F.R.

§ 2635.204(g)(4) (definition of free attendance includes more than food).

It must be emphasized, however, that this is not an expansion of the categories of persons
who may attend such events free of charge. Rather, it is recognition that attendance by particular
personnel whose presence is truly essential to the performance of the speaker's official duties at a
specific event does not violate either OGE’s long-standing gift rules or the Executive Order
13490 lobbyist gift ban.

' See hitp//www.usoge.coviethics guidance/dacosrams/der files/2009/do03007 html.




% United States
s Office of Government Ethics

% 1201 New York Avenue, NW,, Suite 500
<« Washington, DC 20005-3917

February 22, 2010
DO-10-004

MEMORANDUM
TO: Designated Agency Ethics Officials
FROM: Robert I. Cusick

Director

SUBJECT: Post-Employment Under the Ethics Pledge: FAQs

As you know, non-career appointees appointed on or after January 20, 2009, must sign an
Ethics Pledge that contains a number of commitments. Exec. Order 13490, sec. 1. Several of
these commitments pertain to the conduct of appointees while they are still in Government, but
two of the commitments concern post-employment activities. Specifically, paragraphs 4 and 5 of
the Pledge impose significant new post-employment restrictions on appointees. Paragraph 4
largely tracks the provisions of 18 U.S.C. § 207(c), with which most ethics officials are familiar.
Paragraph 5, by contrast, introduces a number of concepts derived from the Lobbying Disclosure
Act (LDA), with which ethics officials may be less familiar.

The Office of Government Ethics (OGE) has received questions about both paragraphs 4
and 5 of the Pledge. Therefore, OGE has compiled the following list of frequently asked
questions and answers about these new post-employment restrictions. As always, OGE is ready
to assist agency ethics officials with any other questions about the post-employment provisions
or any other requirements of the Pledge.

A. Paragraph 4: Post-Employment Cooling-Off Period

Paragraph 4 of the Pledge provides:

If, upon my departure from the Government, I am covered by the post-
employment restrictions on communicating with employees of my former
executive agency set forth in section 207(c) of title 18, United States Code, I
agree that I will abide by those restrictions for a period of 2 years following the
end of my appointment.
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1. What is the relationship between paragraph 4 of the Pledge and 18 U.S.C. § 207(¢c)?

For the most part, paragraph 4 of the Pledge extends the cooling-off period from one to two years
for appointees who are senior employees under 18 U.S.C. § 207(c). The Pledge does not extend
criminal penalties to conduct beyond the one-year period in section 207(c)--which only Congress
can do--but the Executive Order does specify other enforcement mechanisms, including civil
proceedings and agency debarment, for violations of the two-year restriction of paragraph 4. See
Exec. Order 13490, sec. 5. (Note, however, that the trigger for the two-year period under
paragraph 4 might not always coincide with the one-year cooling-off period of section 207(c), as
illustrated in the answer to Question 6 below.)

2. Which appointees are subject to the two-year restriction of paragraph 4?

Like the existing restriction in 18 U.S.C. § 207(c), paragraph 4 of the Pledge is intended to cover
any appointees who are "senior employees," which reflects the judgment that it is appropriate to
impose a two-year cooling-off period on higher level appointees who are likely to have the most
influence within their agencies. The categories of senior employees are described in 18 U.S.C. §
207(c)(2) and 5 C.F.R. § 2641.104. The restriction of paragraph 4 applies if the appointee is
restricted by section 207(c) at the time of his or her departure from Government.

Example: A non-career Senior Executive Service appointee, whose rate of basic
pay meets the salary threshold for being a senior employee, leaves the
Department of Energy to work for a private law firm. Sixteen months later, she is
asked to represemt a disappointed bidder in a bid protest suit against the
Department in the Court of Federal Claims. Paragraph 4 of the Pledge would
prohibit her from doing so. However, if she had only been a GS-14, Schedule C
appointee, she could engage in this representation without violating paragraph 4
of the Pledge because she would never have been a senior employee under 18
USC. § 207(c). Nevertheless, if she had participated personally and
substantially as an employee in the contract award that led to the bid protest, she
would be permanently prohibited from representing any other person in the
matter, under 18 U.S.C. § 207(a}(1).

3. How does paragraph 4 affect "very senior employees?"

Very senior employees, as described in 18 U.S.C. § 207(d)(1) and 5 C.F.R. § 2641.104, are not
covered by 18 U.S.C. § 207(c), and therefore they are not subject to the two-year restriction in
paragraph 4 of the Pledge. However, these very senior employees are already subject to a similar
two-year cooling-off period under section 207(d) itself (as well as additional restrictions on
contacting Executive Schedule officials even in agencies in which they did not serve).
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4, Which officials may not be contacted under paragraph 4 of the Pledge?

Unlike paragraph 5 of the Pledge (discussed below), which augments the requirements of 18
US.C. § 207(c), paragraph 4 in this respect tracks 18 U.S.C. § 207(c), which bars
representational contacts with any official of any agency in which a senior employee served in
any capacity during the one-year period prior to terminating from a senior position. The scope of
18 U.S.C. § 207(c) is explained at length in OGE's post-employment regulations. See 5 C.F.R. §
2641.204.

5. If post-employment activities are permitted by an exception to 18 U.S.C. § 207(c), are
they likewise permitted under paragraph 4 of the Pledge?

Yes. Paragraph 4 of the Pledge incorporates the exceptions and other provisions applicable to 18
U.S8.C. § 207(c), as well as the relevant OGE post-employment regulations in 5 C.F.R, part 2641.
See Exec. Order 13490, sec. 2(m).

Example: An appointee leaves his senior position at the Department of Justice to
become an employee of the State of New York. He wants fo represent New York
in a meeting with DOJ officials in a meeting about drug enforcement policy. This
activity is permissible under 18 U.S.C. § 207, because it falls within the exception
at 18 US.C. § 207(1)(2)(4) for carrying out official duties as an employee of a
state or local government. Therefore, the activity also is permissible under
paragraph 4 of the Pledge. However, if the former appointee does not actually
become an employee of the State, but simply provides consulting or legal services
as a contractor, he may not rely on this exception. See 5 C.F.R. § 2641.301(c)(2)
and Example 3.

6. How does paragraph 4 of the Pledge apply to non-career appointees who later
are appointed or reinstated to career positions?

The two-year period specified in paragraph 4 runs from the end of the appointee's non-
career appointment, not from the end of any separate career appointment the individual
may have. In other words, the two-year clock begins to run as soon as a non-career
appointee moves to a position that is not subject to the Pledge. (By contrast, the one-year
cooling-off period of 18 U.S.C. § 207(c) commences when an individual ceases to be a
senior employee, whether career or non-career. 5 C.ER. § 2641.204(c).) Of course, in
most cases, non-career appointees will leave Government when their non-career service
is concluded.

Example: A career member of the SES is given a non-career Presidential
appointment, at which time she signs the Ethics Pledge. After the
conclusion of her Presidential appointment, she is reinstated as a career
SES appointee, pursuant to 5 C.F.R. § 317.703. After serving five more
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years in a career SES position, she retires from Government. Although
she is a senior employee subject to 18 US.C. § 207(c) when she retires,
she is not restricted by paragraph 4 of the Pledge because more than two
years already have elapsed since the end of her non-career appoiniment.

B. Paragraph 5: Post-Employment L.obbyving Ban

Paragraph 5 of the Pledge provides:

In addition to abiding by the limitations of paragraph 4, I also agree, upon leaving
Government service, not to lobby any covered executive branch official or non-
career Senior Executive Service appointee for the remainder of the
Administration.

1. What is the relationship of the lobbying ban in paragraph 5 to the post-employment
restrictions in paragraph 4 of the Pledge or 18 U.S.C. § 207?

The restrictions of paragraph 5 are in addition to the restrictions of paragraph 4, 18 U.S.C. § 207,
or any other provision of law (e.g., the Procurement Integrity Act, 41 U.S.C. § 423(d)).

2. Does the lobbying ban in paragraph 5 apply to appointees who are not "senior
employees?"

Yes. The lobbying ban applies to all appointees who sign the Pledge, unlike the restriction in
paragraph 4. Note, however, that certain Schedule C and other appointees are not required to
sign the Pledge, i.e., those with no policymaking duties (such as chauffeurs and secretaries) who
have been exempted for that reason from public financial disclosure requirements. See DO-09-
010, http://www.usoge.gov/ethics_guidance/dacograms/dgr_files/2009/do09010.pdf.

Example: A non-career SES appointee is paid below the basic pay threshold to
be considered a senior employee, under 18 US.C. § 207(c)(2)(A)ii). Although
he is not subject to the two-year restriction in paragraph 4 of the Pledge, he is
subject to the lobbying ban in paragraph 5.

3. Does the lobbying ban extend beyond the agency where the former appointee served?

Yes. Paragraph 5, unlike paragraph 4 or 18 U.S.C. § 207(c), restricts a former appointee from
lobbying certain officials throughout the entire Executive Branch, not just officials of the agency
where the former appointee actually served. (What it means to "lobby," including the concepts
of "lobbying contact" and "acting as a registered lobbyist," is discussed in questions 6 through 10
below.)
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Example: A former appointee at the Department of Transportation may not, as a
registered lobbyist, make a lobbying contact with the Secretary of Health and
Human Services. This would be prohibited even though she never served at HHS
in any capacity and the subject matter of the lobbying is unrelated to her former
Government position.

4. Which officials may not be contacted by former appointees under paragraph 5?

The ban extends to lobbying contacts with specified Executive Branch personnel. The officials
who may not be contacted are: any "covered executive branch official," defined in the LDA as
the President, the Vice President, any official in the Executive Office of the President, any
Executive Schedule official (EL I-V), any uniformed officer at pay grade 0-7 or above, and any
Schedule C employee, 2 U.S.C. § 1602(3); and any non-career SES member, even though the
latter are not covered under the LDA definition. For purposes of simplicity, the discussion
below will refer to all Executive Branch officials who may not be contacted as "covered
officials." Paragraph 5 of the Pledge does not prohibit former appointees from contacting other
Executive Branch personnel besides these covered officials. Nor does it prohibit former
appointees from contacting "covered legislative branch officials,” within the meaning of the
LDA, 2 U.S8.C. § 1602(4).

Example: A former appointee of the Environmental Protection Agency has
become a registered lobbyist. She may not, on behalf of one of her lobbying
clients, contact a non-career SES official at the Department of Agriculture.
However, she may contact a career SES official at the Department, and she also
may contact Legislative Branch officials.

5. How long does the lobbying ban last?

The ban lasts for the "remainder of the Administration," This means the duration of all terms of
the President who was in office at the time the appointee received an appointment covered by the
Executive Order. Executive Order 13490, sec. 2(o)(definition of "Administration”). In some
cases, holdover officials appointed during a prior Administration have signed the Pledge as a
condition of continued employment. Such holdover officials are bound by their commitment
under paragraph 5 for the same duration as appointees who actually were appointed during the
current Administration.

6. What does it mean to "lobby?"

For purposes of the Pledge, to lobby is "to act . . . as a registered lobbyist." Exec. Order 13490,
sec. 2(f). A registered lobbyist, in turn, is a person listed in required filings as a lobbyist for a
particular client by a registrant under the LDA, 2 U.S.C. § 1603(a}, because of the person's actual
or anticipated lobbying activities and contacts. Executive Order 13490, sec. 2(e); see 2 U.S.C,
§8 1602(10)(definition of lobbyist). In a nutshell: if a former appointee is a registered
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lobbyist for a particular client, he or she is prohibited by paragraph 5 of the Pledge from
making any lobbying contact with a covered official on behalf of that client. The LDA
definition of lobbying contact is broad, including oral or written communications made on behalf
of a client with regard to Federal legislation (such as legislative proposals), executive branch
programs and policies (such as rulemaking or contracts), and the nomination/confirmation of
persons for PAS positions. 2 U.S.C. § 1602(8)(A). However, the definition also enumerates
certain exceptions which should be consulted to determine if a former appointee would be
engaging in prohibited lobbying under the Pledge. 2 U.S.C. § 1602(8)(B).

Example: An appointee recently left the Treasury Department to join XYZ
Associates, a consulting firm. The firm is helping one of its clients to obiain
Federal funding to develop an innovative telecommunications security product.
XYZ Associates is registered for this client under the LDA, and it listed the former
appointee as one of three lobbyists in its latest quarterly report of lobbying
activity filed under the LDA. Under paragraph 5 of the Pledge, the former
appointee may not meet with the Secretary of Homeland Security to seek support
Jor funding of the client's research.

Example: An appointee leaves Government to become Chancellor of a large
university. In her new job, she has occasion to make contacts with various
covered officials about a range of issues of concern to her university, such as
education policy, taxation, and Federal grants. The university itself is registered
under the LDA, because it employs an in-house lobbyist in its governmental
affairs office and it meets the monetary threshold for registration under 2 U.S.C.
$ 1603(a)(3)(4)(ii). However, the university has never listed its Chancellor as a
lobbyist and is not required to do so under the LDA, because the Chancellor’s
lobbying contacts and other lobbying activities constitute a small fraction (far
less than 20%,) of the total time she devotes to university services during any 3-
month period. See 2 US.C. § 1602(10)(definition of lobbyist). Therefore, the
Jormer appointee does not act as a registered lobbyist when she contacts the
covered officials, and she does not violate paragraph 5 of the Pledge.

7. How does a former appointee know if she would be making a lobbying contact "as a
registered lobbyist"?

The most obvious way that a former appointee would know if she is acting as a registered
lobbyist is if she is already listed as a lobbyist in a registration statement (LD-1 form) or
quarterly report (LD-2 form), based on actual or expected lobbying for a particular client. These
forms are filed by the lobbyist's employer with the Secretary of the Senate and the Clerk of the
House. Additionally, even if the former appointee is not already listed as a lobbyist in an LDA
filing, she will be acting as a registered lobbyist if she is engaging in lobbying that is expected to
be reported in a subsequent LDA filing that will list her as a lobbyist. This interpretation
recognizes that permitting former appointees a "grace period”" during which they may freely
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lobby covered officials, when they reasonably anticipate reporting those activities in a
subsequent LDA filing, would be inconsistent with the purposes of the Pledge.

Example: 4 former appointee has been retained by a client expressly for the
purpose of making several lobbying contacts, and the former appointee's
employver has determined that the LDA registration requirement has been
triggered, under 2 US.C. § 1603(a). However, the employer has until 45 days
after the former appointee is retained to file the initial registration statement that
would list the individual as a lobbyist. 2 US.C. § 1603(a)(1). If the former
appointee makes any lobbying contact with a covered official during that 45 day
period, she will be deemed to have acted as a registered lobbyist during that time
period, for purposes of the Pledge. This is because the registration statement that
is eventually filed will list this individual "as an employee of the registrant who
has acted . . . as a lobbyist on behalf the client.” 2 US.C. § 1603(b)(6)(emphasis
added).

8. Does this mean that ethics officials have to opine about what circumstances will trigger
registration under the LDA?

Ethics officials will need some familiarity with the LDA registration system in order to counsel
appointees about their post-employment activities under paragraph 5 of the Pledge. However,
neither OGE nor DAEOs can give definitive advice about LDA registration requirements.
Appointees and former appointees should be advised to consult with their prospective employers
and/or private counsel about whether their anticipated activities will trigger registration and
reporting requirements under the LDA. Former appointees and their employers also may contact
the Secretary of the Senate and the Clerk of the House of Representatives for guidance
concerning registration and reporting requirements.

9. Are there any circumstances under which a former appointee may become a registered
lobbyist?

There are relatively narrow circumstances in which a former appointee may become a registered
lobbyist. Paragraph 5 of the Pledge is intended to minimize the potential for unfair advantage or
undue influence resulting from an appointee's service in the Executive Branch. Consequently,
for the remainder of the Administration, a former appointee cannot become a registered lobbyist
if this will involve making any lobbying contact with a covered official in the Executive Branch.
However, the Pledge does not restrict former appointees from registering and making contacts
with Legislative Branch officials, as this would not implicate the same concerns about exploiting
the access and influence obtained as a result of prior Executive Branch service.

Example: A former Commerce Department appointee is retained by a utility
company to lobby on a legislative proposal to create tax incentives for installing
new emissions control technology. After being retained, the former appointee is
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listed as a lobbyist in an LDA registration statement for this activity. As long as
he makes no lobbying contacts with covered aofficials in the Executive Branch on
behalf of this client and confines all his lobbying contacts to Legislative Branch
officials, he will not violate paragraph 5 of the Pledge.

Example: In the scenario above, the client asks the former appointee to attend a
meeting with the Assistant Secretary for Tax Policy at the Treasury Department to
discuss how the legislative proposal would be consistent with the Administration's
agenda. He may not do so, because this would be a prohibited lobbying contact
with a covered official in the Executive Branch.

10. If a former appointee is registered as a lobbyist on behalf of one client, is he prohibited
from making contacts on behalf of another client for which he is not required to register?

No. The registration and quarterly reporting requirements of the LDA are client-specific, as is
the definition of "lobbyist." See 2 U.S.C. §§ 1603(a)(2)(single registration for each client);
1604(a)(separate quarterly report for each client); 1602(10)(lobbyist is individual employed or
retained by client for certain amount of lobbying contacts and activities on behalf of that client).
Therefore, a former appointee does not "lobby" a covered official, in violation of paragraph 5 of
the Pledge, unless he does so on behalf of a specific client for which he is a registered lobbyist.

Example: A former appointee works for a law firm that does some lobbying. His
firm has registered him as a lobbyist for Blue Corporation, a client which he
vepresents in lobbying contacts with Legislative Branch officials. He also has
another client, Green Corporation, for which he has provided only non-lobbying
services. Green Corporation now asks him to make a lobbying contact with the
Department of Transportation. His firm decides it will not be necessary to
register him for Green Corporation. (The firm might determine, for example, that
he does not meet the definition of lobbyist for Green Corporation, under 2 U.S.C.
§ 1602¢10), or that the firm itself does not meet the monetary threshold to register
Jor Green Corporation, under 2 US.C. § 1603(a)(3)(4)(i).) He would be
prohibited, however, from making even a single lobbying contact with DOT on
behalf of Blue Corporation, because he is a registered lobbyist for Blue
Corporation, even though his other lobbying contacts for that client have been
exclusively with the Legislative Branch.

11. Is there any exception to the requirements of paragraph 5 for former appointees who
signed the Pledge but served only a brief time in the Administration?

Neither paragraph 5 nor any other part of the Executive Order makes any exception for
appointees who signed the Pledge but served only a short time.





